$5. Aa Dal I —U— — — an . 5 — \ 2 
: 4 


- = . 
— 1 2 —}_ — — 
— * N 


The SECOND PART - 


9 


CAS 


ARGUED and DECREED 


r 


|| HIGH COURT 


. 


= HANCERSY, 


. | CONTINUED 


"Ol the Thirtieth Year of King C HARLES II. 
To the Fourth Year of Kipg 74 M E F 1I. 


The Second edition OY with many Additional 
| | References , 


| In the SAVOY: 


Printed by E. and R. Nutr, and R. GosLinc, (Aſſigns of 
Edward Sayer, Eſq;) for J. Malthoe, Sen. and are to be ſold 
by T. Dsbo:ne in Gr ays-1nn. M DCC XXXV. 


* 
k . 
q BY —— a A. ** — ak... _ ' 


_ 


; 
= - th 6 0 4 1 


— — 


3 — the. r a2 4... — — 
— 1 — * — —_ ö 


— 


— 


2 - > > 22 — —— — 3 — ——x—x—ñ—ẽ i —̃ 
— a — . — ̃ —' — 
2 — T 1 — — 2 2 — - — - — — — — I 
Sos ho 8 33 > — — re * = — IO "> = - P = * c _ On — 
a way © a9” — * — — 2 — * Lee 4. : = — — - --z -— ®W = . — 4 = - 2 : N — — 
5 — Fs = — - Cp * 5 ; DS oo — 3 5 ME 3 
- * — = : 1 
4 —_—— 5 1 — — z 4 zy 8 = = 
- — — , 7 * " —S,2a £144 — 2 2 _ Z 
8 — — 2 _ — — 2 — — — 


LASERS —— — . —— oo - — 
—— —— "SIR 


* * — 2} 
8 PETE” 8 I \ 1 
a 4 n 8 : 
I EI. OO! C 2 F p 7 2 2 1 
oy * — * — * 
2 ** 3 — ——ů — —— men ry — 5 1 . , - 
| a a . „„ A - —— — — — —2— ͤ uy—„ꝛ-H ͤ 1w¾— ũ “ Ten EY 
% 4 g N x 
7 4 , 8 2 7 0 Ty _ * PT 8 ** T LEED +a a> ** * — k a . 8 5 . " 
© 7 l 6 | s . * LEY * N — ** ——— , — —ũ—6 — ——ä— 29 CO er ˖ — ———ů ww wo eur ou c K — p ˙ u— 
"= 5 - 
KS F * 7 2 23 -p p : _ 7 — 4 1 — 4 4 
f \ * * 5 * * 4.4 . l - ” £, 8 # * * N - . 2 
"+. ; F 6 6 . 1 = 4 2 ” 
7 13 2 — N i 4 =y . 4 © — : 
. a1 . ? * 4 8 « * 3 — i 
2.7 = * þ ; 7 A I x , ho P * 
A > ; 83 E ” , — ö 2 2 * N 5 
i F wv. - "Wa C3 ny m_ — [4 ” 
; . 5 * * ” * * * . . 2 | = * 0 4 
A : : - > 14 1 2 3 * 
1 8 . 7 3 7 * 9 . __ | — n * z | . 
a 4 * DS: ; b * Foy 4 7 - N 7 
3 2 2 : 4 5 * * » + r $ w | ; 
„ 1 1 * 4 hols * 4 i : * . — : \ 
1 x , ” ö | E'FY . — 2 * 1 | 
| 8 bs 5 1 0 hs 24.8! LY : ww * 5 8 : 
2 A 5 : 4 A Ga. , a 7 SW ay p | i i | N * N 7 4 
4 : ; A ” — . 4 7 5 £ — , Kat 5 | C % | — - 
3 # * r | 9 - ' — N 
"2 = 7 4 * 5 a L - waxy w 2 \ ö » D 2 ö $ 
| <5 #> | | A 22 —y _— i 0 z 
45h FP * AP — l — 5 
A = * . 7 * 449 — * # * 
3 8 * — — — 4 | N £3 
+ _ Sr = n 15 * a * 
2 * 1 £ A A” 2 4 FAY | © A, 2 A 
5 . we -. «-4 : a ww <x=$ 
8 # \ ' \ 2 ** 1 7 — : 
pa I * * # 2 * * — 4 < 1 : : 
* 4 8 4 * . N N F % * L . : 
» . = _ 4 © * - 5 , F \ * * 20 - 7 ; 4 
4 - : : » — . — . g _ = 
* * * « * * 2 o : 7 
: #%. 2 LI : ü . 1 , ? Wee | 
7 | t | "RT EY 
"3 | tee : * — 2 „ ; 
* X . * 3 7 n * 7 
1 a 5 7 c 44 — 
48 2 $2 | 2 — 14 . '£ We 
— * 3 WF: a 3 5 © ; 2 5 * 12 
: 34 ' | * = = n 
* * * * 8 9 bk 7 — 
7 5. < . . * — 1 we - i 
1 2 4 * 7 . - | Y 
4 : g "Sa | Caf 33 nf --y => Cs | 
7 , hou, 8 — 5 
N 0 6 EF 4 | K LI 4 — - N ; 
F * «. 4 1 5 by "6 
. : : = 982 OY : ; — g a _- 0 F 
2 e - | 1 * — — 
. ; 6 * — — 1” % * : * 8 $414 U 
| _ | =+ jos | „ | 
" - o a —_— 
- 4 3 1 , a. * ' 5 1 * * 3 
* * * 7 w , * * 
= , o * o : * ts. * 2 E * 
* * — 
. . : - G . »o4 ; a 
: ; p 1 : 
1 4 1 4 y «4 . 
. 1 , * 5 d 2 % * — C vals ry 4 1 
F 2 - % a v , 4 d 4 — 4 
1 1 — * 1 >» 3.54 * 0 TM 4 — p 
: 4 ' wy... $0 "> 88 f 
. 14 ce . das — 4 1 * . „ 
1 > 
7 * P * 4 . 7 — 4 b * 6 > 
g ö | \ ' /*% — . 
A * of * za — — ; at — we : 
. x | q LES / 23 hy | wy — | 
4 * 1 bo : * 
1 © * N * LEM ; 4 ' — $5 : , 
4 i : g ' — þ * 2 . - 
, e -—, 
4 : * 5 1 EF ; 1 | i - 3 * þ- * 
- 1 4 ; ) , — 3 : 3 | 
; 4 tf | +4 ' rer — 4 A f 
h E a „ Er ht q ; « 
* 7 
* 7 tay : 7 S -4 
d 4 3 
{ 8 5 hy 8 8 * : 
- = = „ * 
4 a | 124 . — 4 5 BY th 
- Wy * 5 ” % ' p : oo ' — * in 3 
* " * — 7 i - * — 
| ; | —— | 
I + 4 - * - "4 4 1 — * * % w 
f 25 | | | 4 S- = -— WS 
8 EY p - ' 1 L ; E a 4 £2 * 
7 . 4 — 1 " 
SD 1 | TY 1 rr g | | AQ h 
* * . = 1 = 
| i \ 5 f | N 2 
- "_ g 2 1 — > 
N . . 7 ; . : 
A . Sr. 1 1 "i, 5 j 
N C * 1 s 1 K 
9 9 2 _ — 1 * * — * & | 
=. * 6 - 7 4 p : 24 
- : 5 * u a5” 1 % 1 
q - : C4 * 1 . * — 4 : _ | ; a 1 
: cd * — % 
** 1 , * . : - * . [4 ; 4 Ss 4 ' . 
8 . a % 
7 q f 2 - oy * i 8 * * 6 0 £ . 4 : 
. ; +54 43%, | , „ hb” g my | 8 
- o 4 - * > Is - 4 if kn” % 4 * 
2 1 . | . * © | te. 4 ' 
= > 1 8 " - A "7 4 oy be 
T 4 = 
, 1 . o N . , — on | 
> 8 & * . N . * * * 2 & tudes 7 
1 - * 4 — 
: , --y . 1 x 
. - 2 * * 2 — . — — _-_ Sh "© ® ® On" 
5 22 wes os — — 2 — —— — — , * 
a =» | 4 * Wn * W * 7 2—— ͤ — — ee K . — — 2 — * ant. — lhe 6 — — — — — .: „ 
A . — : — - *.- — ba "y n 4 : 5 — 
; . * as — = . - - . 7» =. - * OE * 
—M 8 * - . 2 * : <<” $4 — 00S > + 222 ——— ͤ—-„V 1 ao ct. oe. — ——— „ * —— — — 
* v 5 4 - 
= A V * 
— + & * A 
: F * ot ww». - 
* . F 
A 1 * 
. « "#- To = 4 - 
"Ks 7 . 
Ty 7 1 4 4 4 * 
5 5; - 2 CY * 
* 7 * a * 4 
” . 


wy 


A 8 AKN 


N 8 0 Tho Oey 60 5 


£ , 
8 T% * x , ; 

© 

_ if 

A ir 
„ . 

+ za 

=_ * 
, 1 * 


A Wu 
Lord Keeper of the Great Seal of 1 hep 
| and: ode 00 l the Lord of His": al 


k | WY 7 

My LORD, : 33 Her 

HE following Sheets humbly reſent 
themſelves to Tour Lordſhip S a 10 

ways preſuming on Boie o Worth or 

= Merit, but wholly confiding in Tour * 

1 Coodneſ. s to accept them. 


The” Abit Bob Gif" U bl ume Was, 
when living, for many Tears a Practiſer of the 
firſt Rank, in that High and Honourable Court 
of which ard is bo the Head, and 


great f n 


The ꝗubject Matter being Equity, it carries 
ſomething of — (with Tour Lordſbip 's 
Pardon and Permiſſion) to be addreſſed to Your 
Lardſbip, as the Fountain of Equity. 2 
8 Tou 


My 


TG ff 


. Counc L. n BY 
fl. NG 8 ITY 


5 
- 


6 
4 * 
oor 
44 
— 
* 
* wy 
7, 
— 
oy 
Pt 
— 
— 
— 
5 


TD 


Fr 
I * * a . * 
* n * | k 


REG! H «8; EKnt. p\ 


14 


— — — 
— — — — * . 


7 


—— 
— 


* — 
S 44 


2 
„ 
2 
— —— — = A = — . — — — _ 
= — — — _ - ä — * 1 
— - — | A 8 —. — — —— K Tc — 
4 8 — ——— g = . — — = — — »„— 1 A 
” 5 "FIX" n A —_— — — — — j _ — — rr —— . — - — —— go „2 — Mak „„ 
= 2 ' — MES — — . : Er SE - = : 4 : r — ST — A EI RR — — — — — —_ — OE > In —— —— * ** W : 
— — a aa © SF IRA — a 7 — — 2 = — — . . 1 2 . — 2 — * - _ -= === — = — = —_ — — — 2 — — =_ 
' : r — r * . 0 * n 42 - . N 2 e , 4 EET = — 7 * = — _—_ EEG 7 : : 8 2 7 - - a — ; —— 
2 *ﬀL# D —— . * = ww 1 —— by > — ERTIES — — — ea =. = — ns a r a = 
_—_ , = RS _—- h a = * 2 — —— — 
* — - — — a = — — nected. Ao — - —_ 4 - - > - - 4 * — I ” — = — — 2. - 
. _ . — 922 Debs — — — 5 — 5 —— = A 9 - = - on * Az b — 
* — 0 — . 4 4. F 1 F - . 4 e 4 — 4 2 22 <2 — — 2 wo 3 ————— — 5 < 88 - — — — _ 
% 7 8 by —» _— - — — — = — — . = 
b — ; = A 3 —_ = 
- — — — 
— 
8 2 . 0 9 — — — 
2 — 2 „ * BP. 4x r * = 4 = 1 _ * — = E 
. d, TE 4-H — 4 18 * a - - — 5 Þ g — = 
l 2 — - - >. -» —_ — 8 Aa 4 * * 2 — - — — oy 
, A — * 3 N — — 


* * an 
* 1 a 105 * a * 8 "1&3 
, * 122 

— * # t * 1 

I * 9 4s. 

* ** \ Ws 

. 4 * 
* 
= 4 
. * 
% Þ 
3 1 
- 
* 
9 
( % 
* 
/ * 
. 
* * 
* 
* 
\ ; N 1 . 
* - » 
$4.45: „ Ge gn, te Sa <& io 1 wa » Sei õůV we #4 A os 1 1 * _= *3 1 en 


iſtle 


* CR "( * 


The E 


„ J „ 
1 n "I 3 hw 
. 


— We. 


Dedicatory. 


& n is 


8 1 


43 


* 


Ton have, My Lord, not only the Cuſtody or 
Hi ö 's Royal Seal, buf Tou are the Great 
enſer of the Royal Equity and Con- 
hope, of Mercy too, in forgivi ne 


ſcrence ; and, I hope ere) 
the Confidence of this Addreſs. 


2 


E * 
— * 


4 1 4 . 
1 1 "4 . * = F - L Pa % pa „ — 7 1 8 4 * 
* . g J , Ke... ' 1. 
. 1 


— 


89 


_— 


P art beret: 2 has b een 14 tle more t han 
another Orphan-lſ- 


F 


* 


” 


idwi fin into the World another 0 
ſue: And I was glad of finding this Occaſion 
publickly to profeſs my ſelf, ES: 


£ go | Y 
1 - 
£ \..# — i 
* — LI - — — * 
* . .* 8 9 * w 
hs ” % 0 0 \ * P * 1 * 7 Y an y « "i LE... 
8 k Vy g * Wm 
. . Y * * 4 1 4 4 — . * 32 . 
' & * 
{ 32 ' 0 r 1 b i g Nan 15 „ 
\ Y : b * Li * 8 
*. $ ' , 2 ry I 2 0 Y , 4 . z . 
* 1 % E 4 8 0 * Wu . o 1 = * % F N v % * * % © 8 * * 
i 
& % 7 22 . a 6 N nene h „ 7% 6 
* 5 , 4 9 . 4 k * "hd. % # 
0 ” * * * / 14 þ | " 9 ; * © - S % ; . N = x * & 
3 5 4 \ 
mn . ty, * . 
. i % 9 al 1 
1 , 2 . ; ®- 1 4 * C, . — LY n 5 — 
2 _- . y.3 # 2 . — 4 4 
* Ls « * * ke q % \ 1 1 5 N \ \ F 
J — - = = * . o 4. * - WW # 4 : o * d 
* "4 — * 1 
—— 0 . % 
V, " 
* 2 _ 5 " } * By \ nth. 7 
. * * \ \ * 1 by * * 
@& * * * 4 42 N 9 N * ' 
L 
* 
1 0 L "A * ; - F\ % g % * 1 N : = | = * 
E * 0 „ 3 . 1 % $ S : * S > © Sm 1 g % %J3 \1 & 5 \ 1 , 
\ * * — * , 
* a — y - * 
* "4 ew” *, * 0. N 
. 8 * 
Ke 3 p «<<, Fa = ” * F 
I | x . mat 4 þ 18 
\S > * — 6 N 1 
\ . 


4134 8 i + - «ff % 


*. 


L * * ev 7 3 — , — 4 * 7 - * % E S-4 * 9 „ * " by E * * 4 * *% C * N \ 7 . |; , | 4 [ 
LUND, At ney e nn aan, a0 \ 
ws % » * — 0 — * 1 ik s J S * P & WF * % . b * w * 


. 
-. 
. 


7 * 13 \ \ » * . . * 8 = 5 * 2 1 * W 
1a KAN , Fer Men IN + 1 — 
— * — . . 4 L . v4 / y J 13 1 \ 
. C — 5 


* —_ "® * 4 
7 a L 7 © * * 1 * 
e 5 * 1 1 4 x 4 * * \ * « . 
I o \ % * \ * oF a oy & « * * A 
6 4 % 4 \ \ k \ 4 - þ * : \ , \ . 0 + %, W. * 
„ * * * * 1 * # ©: „ S —_ © * * \ 1 4 * 11 — 8 % 9 * "uy 
#4 - 1 


14 » ; p P .* * 6 6 % To 4 wt 4 
& 4 1 5 \Y! } \ \ 2 J\ \ 
; «& % *5 | . Jein. * 


y 


23100 Std 10 2 3.10 A4 L A 

der c mil 7 Aru. I 0A 
e iO FUE 197014 
O 1 5 6 1 3 N. * pay ——— 


10 


3 nl za der op; Di. 5 9 — 


W wh Died 


_” Whom 


4; Wert ! 17 5 8 8 none 
„A Aavany „ 4 Bin, N ee 
7 wk OO 3 
Ce Wn yooT |. are © „en eine 
| ey 1 2 


AL 


9 — 

1 „ 7 
ST 3 L*2 31 ' * 1229 
f 5 4 8 T4 ++ 2,0 + 


| | 3 8 k IP * 2 180 
| * 7 1 oy l 
A 7 r 1 Ya A as 1 9221 1 pf, * N 2 2 * a AN } 
. a AN 3 41 Ns 227 | $08 29S 
gle 13 1525 4 rade 8 | a yo 
4 : '& * ait 3 


„ * arb Barnes, +4 
oniwood, | Barny ve gain | * 
yy 25 e 


DOG 5 10 e 
N 


WN 198 
| ＋ Words 


2 
ot 


| * age, Hori 
Ano - "14621 vs 1 6 5 9 * - 227 


3 39, 5355 5 95 1 8 
Aerbury agat 


e 77 59 
againſt. Ryder, 


Hawkins, ; ai 
Attorney General N ne 


m—_— Ms, 


8 
Beckford. Y 2 119 


| page Leeb 10 No MELT 


Axtell again Avi reſſenden agarnſt Decrects, 197 


M1 , 1 EA + > | Ae againſt — Won ned | 
© ON £5. I 8 N | \ Hampnd, . W 
Nr 3 yracio K 1 Bradley, ...... / a0 


NLand Aga Middleton, 6: 3 


| lachten again e 
Balch; gay? Tucker, 5 4.1 


4- 
8 


NI 459887 1 81 


124 
5 Brown 


oth, N. INI © «\ 109 


—ͤ—ũ—4— ͥ ä ¶-iin—ͤ — —1ß— — — —— — o - — — 
== = = 
— 5 —_—_ — — . ra: — 

— — 


— ——ä—ñ᷑— my ——ꝛd' —— ͤ — — — 
— — ag 
Rm — » I 
2 = 


207. 
* . 


—— 


l 
L 14 
17 


* 
— * 
- 

of HE On Ee a ad 


* 
— 
— 


— 


— 1 — — N * by 
4 ——— 3 ——_— 
* * * 1 ba * . - 
= IRS” . — > : — 7 2 * — 4 2. — — - 
—. ̃ ——v—-—ͤ L—— ” : — —— — 1 
8 D 8 7 - = — K == _ es ”_ p * — 
— — : —_ --- — — — = — — 7 2 
r ³·˙ A TE FEES 
* * -_ * — 2 
2 * = — — — — — FEED — . 4 > 
— — hs — > - 22 -_ 2 2 2 oo] « * — 4 
— — = SS EIT; — — 3 — —— E a 
Soon SE — 2 3 4 — — 2 — 5 
> — = 4 - < _ — th ** _ 


A TABLE of the Names of the Caſes. 


a ons, | 


A \ 


* 


Brown againſt Williams, Page I 3 5 
249 


" , 
Aft-India Company againſt the 
Interlopers, Page 165 
again Mainſton, » 
brand agat 


Dancer, 
Hiot & al ght Hele, 
vs, a gainſt uavas, 


. iuſt Waite, & al' 
ard ngainſt Warren, 
rk aga nt Turngr 


7 
Fass a Atwood, al 


6, 36 
Foot Tau 5 ain 8 4 


try of ren * 
5 ” 
againſt Gar mer, 43 


Conyers azainſt end, 82 
Cõſſett ai Collet, © 110 


coy . myns, N 
peel ain „ 
02 11 s 4 uns 0 18% 


con N rods] 
ASI op sd 


d pane Blwally 
PW G5. CL 477 hs 
Lidy Dacres a 0A 2 | 
e 

vis again E 
Denny againſt Tun N 41 
- BY _ ain yas r 


Green $9" Hays 13 
Gibbons ee, Bawle), 158 


N t ne RE * 


IT 


IY 
ICT 


Count of FO a mer | | 2 ardin bor al 
* e NOD da 1 Hatton 1 . T Mg 164 

Deyly a Hocke r 1 1 176 Hele 2 1205 Hele, 1 28, 29 

Darſton agai 4775 PARIS 29> c. 186 Sir Robert Henly againſt — 

DBurkästeld gains birchcot, oo Hilliard 200 W 2 bv 4 | 

Duke againſt Puke; e Hedges Wer 

WY NR eee e 


* * 
WO 18 N 2 1 (>. 


| 3 2 Wa. Page 8: 8 
Hobbs againſt of opens . 128 
Howar gain Harris, 147 
Hobert againſt Hobert, 154 
Holby againſt Holby, 160 | 
Holley againſt Weedon, Wn | 
Husbands again — 1 . 


in | 1 
I. a 1 
o , #8 * 
» 


* = 


\# 
* 


Aſon againſt Dom 3 33 | 
JT elfertbn Wel Dawſon, 208 
ones e Wa | 129 
2 againſt 
nglett againſt meln, W 7. 


* 
1 


L. of Kildare againſt Sir Mori 
rice Euſtace 1 
Knight againſt Cock, 8 435 


3 3 

L Gain Clomtary: 155 
Lan gton s Caſe, 156 
Legat — Hotkwood, 5 

Sir Ch. Lee againſt Sir J. Boles, 95 
Leake againſt Morrice, 135 
Linch againſt Cappy, 35 
Lyford qgainſt Coward, 150 
Lingon againſt Foley, 205 
Loyd againft Phillips, 3 27 
Lak againſt Strode, 48 
Lutton againe Rodd, + 206 


M. 
= 10 


ME againſt 2 Tauton, 29 
Melliſh againſt the African 


Company, 11 
Mildmay againſt Mildmay, 102 
Milner againft Stephens, 207 


N L. * Ee 4 Parker againſt Dee, 


Orris, 42 | = 
| ee OY nn, 


Swe again 1 
Newdigate 4 ny wy 1792 
Lord Chief J North 4 


Williams, 
againſt ee, 


Noy againſt Bll, Das 22 


7004 4 ' SE Fj 1013! g 


0. 


: > 
; # \ | T . 
\ , 4 bs th * : » + 


1 

© 

4 

34 
„ 

-»> 


; + ” 4 # # "IL. « . 5 1 
- - LT 443 .  ® S 
Sa ett Aa uf an 0 F013 bY 
2 15 | 1 | lo amms x 
3 # - n * 
Famplin agatnji | Ko _ 


Perne againff Oldfield, _ 
Perrat — Ballard, 
Perry againſ Roberts, 
Pitt againſt Hunt, 
Prideaux againſt Gibbon, 
Price againſt Evans, 
As go againſt Lady Fraſer, 
. — againfi On ey, 
ard oe het wnes, 


Awſon aga . 1 98 
IN Lord Ra Rane ainfi Hayes, 
146 
againſt Thornhill, 153 
Ratclift againſt Graves, 152 
Rich againſt Rich, 162 
Row againſt Tilleir, 2 
Robinſon againſt Noel & al 14 


Moore againſt Bennett, 246 
againſt Morley, 2 


| Rothwell againſt Sir Charles Hul. 


ſey, | 202 


S. Shuter 


| Note gif Hill, 54 


. 4 ; 
. 
"=" 
* "2 
. — = —— 5 „ — — — a — —.— — 
> — * ws —— a — — — — A * — — — - — — — — — : — 
2 — 32 = - — 2 — —— —w— ̃˙ p, ore IE IT | 7 rA e . CEE n=, - — — p = —— == : 
— _ — — — b — 132 . 4 8 — au — Io = Sf b . _— _ — — — „ —— —— _ 2 = _ —— — — — — _ = 
— ä - Ss p "x * £23 - £= 4 — = _ 8 i fs — 4 > 1 TS 2 _ . 2 * — * —— =" : a — « —_— 
— * — — — - - * . 2 - F 5 — = . - a F — * 
E — 2 — — — 4 = — a Saw. : - — — — —— — 2 — — 8 : = - — N — 
&= Ly ay 22 —— — gw=—\, LE ˙·2 1 ä = a wed 22 — * F * — — — 2 KAT RE * * r — — - —— — — — J — — < — — — * 
| A 7 —— . — — . — —= = —— — —— — 2 * 
4 F £ XJ — 2 — — o - 
— — S> 4 - * * — * — — - — — - T — — — 2 . 2 _ - _ 2 — 
— — —— * - — 2 
Y y- — — wh » . < = a — * yr — 22 = - a 
2 . - ——_ — Edad — 8 — — 0 
2 * — 5 - a 2 — 2 - 2 — a 4 6 2 - E — — — — 5 = "= EF} = == = Zi 7 = — 82 
—— th * * 228 2 = +» wt 22 : — s 2 3 * . TY 2 - - — 1 — — = E — > — — : — 3 2 AH) — : 


. — Ec cn gs 
44 ot 223 — — 
= 


2 — 


_A L DLE of the Name of .che Cas,” 


5% 
* 
. 


14S + 


? 8 i 
k "© WH Vs 1 ier N Wow 
» * 2 1 Maſe. 11 Nc e- 


8 can, Gilliard, 2 oF; 250 Tem again aff Fit nh, . 2 " 20 


pany e dle Yn ö 
, Wa. D. ah oy PRE Ou Tan een 
"Selling g Sub, 47 ere abe W. boa» ohh 
Street againſt Wer Company, | _ 
196 "Me againſt Walthall, 8 
Strickland againſt; Coker, __ 211 Wer Kalt Warner, 
Sidney Xin Earl of Leiceſter, 27 | 247 
Sympſon againſt Field, ax | Wagſtaff a Jainf Read, 2 56 
Strode againſt rode, | 196 | Lord Ward againſt, Lord Meath, 173 
| ? I Warman agar — = 
| T. i Warner againſt ——, 28 | 4 447 
% | Fa Wingfield againfl Combe, pd. * 
- [ Aylor aa Beverſham, 199 Wilſon, 52 
Taylor againſt Rudd, 241 Williams againft Day, 
againſt Dabar, 212 Jr, Jobn Winn, bar: 1 Sir Than 
Tafturies againſt Ward, 76 I.ittleton, * 2 A 
Temple again Rowſe, 7 | White againſt Small, 35 103 
rethewy against Hoblin, „ Whitmore againſt 20208 167 
iffin againſt 1 . 49355 | Sir Hugh Windham again Lord 
Tilſly, 71 'F morton, 132 Richardſon, 212 
as againſt 2 n 8 agar BY - $7] 
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Hand and Midd eton. 


* Will in Writing J. 8. leiter in tee 
- Land to his Daughter E. and her — 4 — "his Ge fü H 
Mind is, if his Son A. pay to her 50 l. then his Doviſe 
Son ſhould have that Land; the Money was not Condition. | 
paid at the Day appointed by the Will; the Daughter en. © 7. 9. 
lells the Land; it was decreed by the Lozd. Chancelloz & Poſt 4, 50, 197 

againſt the Uenvee, on paying the Money, koz he took; it X ern. 431. 
but as in the Nature of a Security; tho it was objetted 
by Sir Fr. Winnington, that this is a contingent Devile-to 
the Son on Payment, and then too, it he had perkozmed 
and paid, he could have had but an Eſtate fox Life, the Re- 
mainder o2 Reverſion in Fee to the Daughter. 59 
Note; 'Tis no Reaſon, that his Failer could give the 
Son a greater Eſtate in Equity, than the Mill in Mriting 
gives him on Perfozmance of the Condition, by the erp2eſs 
Wozs of the Will in Writing, and the Mill cannot be of 

Land, but in Writing : So as if the Teſtato2 having made 
lach Will in Writing had by Parol declared that the Son 
ſhould have the Fee-ſimple on Payment, it ſhould not avail; 
vet it was decreed, ut ſupra. Quære ſi bene. Foz it is ap- 
parently contrary to the Wows of the Will, and the In⸗ 
tent of the Teſtatoz. And ths Heir is only to be pꝛeker⸗ 
red in doubtful Caſes, x Chan. C. 7. 3 Chan, C. 131. 
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2 Term. Hill. 30 & 31 Car. II. in Cancellaria. 


** 


1 Morley * erſus Morley. 12 15 February EY 678. 


HE Defendant was Truſtee fo2 the Plaintir 
7 tran and received fo2 him 40 l. in 2 — 
vant of the Defendant living in the Poule with him rob. 
bed his Matter ot 2001. and the 40 I. but ot his 4 
Oath of the Party Cbe BObbery, -viz. . That the Defendant was robbed of 
admitted as Proof Money, was proved; the Sum ok 40 I. was pꝛoved by only 
on Account. the Defendant's Dath. 
Lord Chancellor. he was to keep it but as his own, and 
allowed it on Account; ſo in Caſe of a Faito2; ſo in Caſe 
— Perſon robbed, fo2 he cannot polibly have other 
200f, 8 eee 


Truſtee robbed. 
Vide poſt 121, 132, 
&c. | 


Anonymus. 25 Febr. 1678. 


Pamage for Le- A Suit was begun fo2 a Legacy, and to diſcover At. 

E ſets, no Aſſets ſufficient being diſcovered; after o⸗ 
chough no Rotzee ther Aﬀets came to the Executozs Hands, and a ſecond 

by the Bill. Bill fo2 the Legacy, and Aſets thereon diſcovered; and 

the Low Chancelloꝛ gave his Decree fo2 the Legacp, and 

Damages from the firſf Bill erhibited ; (fo2 that was a 

good Demand of the Legacy, though it was not p2oſe- 

cuted) and not only from the Time of Aſets fallen 

This Caſe ſhews, That a Decree founded on a later 

Bill, may reſpeft the Circumſtances of the Caſe, as it 

ſtood on a fozmer Bill. And even fozmer Decrees may 

be reverſed, altered oz explained on ſubſequent Bills, for 

Matters ariſing ſubſequent to, or not known at the Time-of 

the kozmer — &c. Dee 1 Chan. C. 3, 45, 64, 87. and 


note the kollowing Cale, & poſt 40, &c. 
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5 ver . ik" 11 47 Novem. 1679. 


7 TH E Plaſ it's. wiſh 5 anne, ts 12 — — Natter 
- foumer- og een D 9 7 1 5 of a Dye-, See the Caſes, ants 
 Houſeatid”Uefſels,. but Avinitiltratipn as. & poſt 40, 196, 
» - repealed becauſe he FO married, (as I Dear — by aNGn- 
ſaid at t thi Bar) by'a Noti-Confozniſt Pinter: lt Conformiſt, good. 
was but fald, and as to that ſaying the hantello; ſatd;.it 
might be allowed as well as by Romiſh Piet, 02. he ſad. 
to the like Effet; but nothing proven. The aufe deing 
heard, the Court in Regard.of the Repeal of the Avmt-- 
niſtration could not relieve her; but in the P2oof it_ap-. 
pears the had another Title nat tet forth in the Bill noz 
put in the Aue, viz. That the Poztgagoz befoze Mitnels 
gave 28. 6 d. to the Þeir, and declared, that the Plaintiff 
ſhould ſell the Houſe, pay the Yoztgage, and with the 
Houſe and, Trade ok Dying maintain herſelf and Chil⸗ 
dꝛen, ſo that it was a Paro Declaration of a Truſt. 
Object. It is not alledged, noꝛ in'Iſſue, therefoze, xc. 
Chancellor. Mhere J fee Right, I will. have it tri@ Note; Trixi of « 
te J decree agatnſt it, and it ta no Inconventente, fo2 . 
Inconventence is becauſe the other Side cannot examine 
to what is not alledged in the Bill, but at the 4 Trial he Vide poſt 234, 25. 
may, and lo direden a Trial on that Point. + b 5 
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 Anonymus, Noverb, 27. e 


Heir help'd againſt | HE Pusband depiſed Lands * Queſtian to his 
Li's Deviſce for *£0 ife, e 1 8 a Bill 'etefiwyea 
bites, = UF e el SOR Tito, 0 175 5 
Vide ante 1. were his 0 whon e Wag 


Ton 197% , Peit in Tail: and to AE? the 1 in Tail, the 


1 dy 20 Mike confeſſeth ien in her Pond O che us 02dered ta 
Curl e 43)» being in all the Writings, and it fell out that the Deed of 
„„ Intail was among the Reſt. The Þeir by a Motion ex 
parte gets all the Tritinigs out of Court, and, on 


Motion after was o2dered*to bzing them in again, and 


they are now in Court. 
At the Pꝛar Hr. Kilo Jays that Wore my not 


make the Court an n_Infrument to help the Delr to the 


Conner vie ſhe * beta the Writings brounht in by 


3 py, a ant oe FN Es Ts : 


pet uvlels. the. Peir would confirm. 185 
at 40 be aten dp the Court, WW 4 is a) 1 5 55 
505 * tlon (to with eh r e fte; and ſo h 
blen if the e er had in e < 
zoe de urn a a Conn eration . 
pens aftiriied there were J2ecevents faz Him, and the, ra- 


ther ERS | the Father. had. Power to back oz hat. the 
Mera, 4 i n r never help 1 the flue again, a Pur 

Polin C 
Caſe the Heir. 33:4 A. good Title alt * "be ae, and 
Wehe the Dred to the and 8 


1. Bo: 
1 2 F 


* - Anotpmns Novem. 27. 1670 


A nE Cale was: Ehe Firher ſeiled, in Fee muten 
liable wo be Fer. . . the Tann, and gude 4 Statute ta the Poꝛtgagee to 
ſonal, pay, Kc. and wave his Wil, and Teviſed' 500 J. to his 
. 1 4 % Daughter, Ru dien the Poſtd agee took ſo much of the 
271, 295, 29. peklanal Effate in Executfo i On the Statute, that thete- 
2 Salk. 416. by ey was not ſuffcient Aﬀſets teft to pay the . 


ge \ 


_-_ Mich 32 Car. IL in Cancellaria 


The - Quettion was nom, that teeing the Heir was vilchditen bom 


02 eaſed of the Debt out of the perſonal Eſtate table to the 
Lash, A /now2the” Daughter could have Relief againſt 
the pelt, who was 2aſed-out ot the perſonal Eſtate which 
was Kahle, to her Legacy; and it was derreed fo her. 

Chancellor. IAchere the Heir is indebten dy Moꝛtgage, . Executor. 
made by his Father, oz by other Beahs as Peit to his 74. Qr. 84, 
Ancetkez, the pertonal Eſtate in che Pands of the Exery- 1 *. ον n 
to2 ſhall be emploped to pay that Debt in Cue of the Heir; 25, * 10 

wut if there be not: Ales in hay othre"Ceovits25'02 dther- Ven %, 

Ends of the Teſtatoz on his-Legacies, the Heir call Hor : S«lk tk: 16S 225 

turn his Charge on the perſonal Gate; In this Cate gere 1. er er 
was ſufficient xopap the Debt bythe Boztgage, S. and ths 
10 gacy | — ** 8 Eſtate; and when both can be 


Ckntrivance t 
mak hag 1 Fiel e bende Sat 11 nf the 
ok oe Wh Rs 
Leg bu e 
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2 Ventr. 353. 1 Vern. 49, 335, 464. and he. 0 


the Advantage e to make the Satitation. yes 
Chan. ny 74 wo . n creebo o „ een 
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Lebe vel Hockwood. Kor 47 16% 


T*. Plaintiff bought: of the Detendant the fitteen Money ſecured by 
Parts of a Ship, Mhicd he had founerlyſotd by Pill u age de 
to the Plaintiſft, gave him Bond foz the Honey, and ing denied on De- 
after the firſt Bill kept che Bill, ſaying, he would keep if wand. 
till he were paid, and being alter requeftedito/make a Biſt £22 64eration. 
ok Sale to the Plainttf, refufed to do it; the Nlaintiff pleads, | 
that by Reaſon thereof he could not diſpoſe: ar Gig: Int 
fo2 tho he had Title by the verbal Sale, vet none would 
deal with him on ſuch Terms without a Bill ok Sale to 
make out his Title, but he did not inſtance in amy particular 
Perſon, who refuſed'to deal with him: The Piaintiff ſent 
the Ship to Sea, which made a loſing Uoyage; at her Re- 
turn to England, the Defendant then pꝛofered a VBili ot 
Sale, but the Plaintiff refafed it, and now ſues to have 
up his Bond, tho he had not paid the Money. 
Chancellor. CUhen the Ship is ſold it is implied, that 
the Uendo2 ſhould make Aſſurance by Bill of Sale, but not 
unleſs it be demanded; Was it demanded? The 


I 7 
c 


* 


h. 32 Car- IIZ tin Gancellarik. 


Ter M. 
— — er- een e — * EE = — 
The Counſel ko: the Plaintiff rend ond pꝛobed a De- 


mand. Böge NTT] I03 39 31393. 0 31 10 se 
C Wargainitrecuteig1Security £0g:che 

3 Money given, Poſſeftion takengby-the JPlnintif,, nnd the 
Ship:employed by him and fafe returned; and 
20ND? 3 I, is H have our Money ; tozding e Security aus ro f aur Ship 
88 * hy given, which he Hathe” 278 ee enn #17 vg Mn, 
Note; geenrity for Chancellor hen vou ban Seturity pon ons on 
—= 2 yt Demand tu hau made [Aſſurances ua Dan: bus Lands 
not Delivering che dub feture the- Buney, it che; wha tells with not made Ay, 
Bill of Sole on. De» Tüänckt when TreaWnably: demanden, pe walt Late the Bar. 
mov inte. ©" gain.therefore decreed theSomn to-veelivered 4s,.000 mh; 
© five Parts, &. #f:aUgned:to the Defendant. % Luut 
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"mer: Creativys 'of won Pearſon 
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daa ungen J Obst a Merchant in Norwich; Jeceaſed, "tm 
Parol Alignment ] ploped Anthony Pearſon deceaſed, as his Fado; in 
Poſt 11, 12, 36, 37, 


&c. 74, 95, &c. 


miaze Blils than Aﬀets to ſatisfy, complained thereof to 
Atwood, who thereupon willed him ta go on, and agreed 
That he ſhould dell the Goods, and dffpoſe ot Godds and 
5 Debts as his oln to ſecure himlelk; which he din, and 
ſiold to the Dekendants, and entren them in his Accounts 

in his own Mame, and the Bupers (ſome of the now 
Detendants) knew not whoſe Goods they were, but bought 

them of Anthony Pearſon; two Days after the Agreement 

John Atwood, the Merchant died; | afterwards 'Anthony 

Pearſon, the Fatto2; aſſigned thoſe. Debts ſo contratted to 

Packer, another Defendant,” to the Uſe of the Creditoꝛs 

al Anthony: Pearſon, ' and dieth. The Scope of the Bill 

was, That accoꝛdingly the ſaid Debts may be employed 

to the Ale of the Creditozs of Anthony Pearſon actozding 

to the Aſſignment, Ig 3941 9:29 5 Jade ig 5! 
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Pac. 


we pMay'to 


ainft; the: Debjor's. of 


Term. Micha 1 Car. ILE :in-Calcellaria. 


B. Atwood, Executrix of John Atwood, oppdſed it fo? | 


at ſhe was ſubjet ta Demands. of divers Perſons by 
— which "Debts by Bond are to be pafd before” * 


Debts by verbal Agreement; and though Pearſon ſold the 


$9008 of Atwood tg the Defendants, vet Atwood might 
ſue fox the Debt in his own Name (which was not denied); 
and though in Arwood's Lifetime ye could not avoid hi 


* 


agreement, yet the Caſe is altered-by his Death; ko; him- agreement atcer's 
ſelf was equally Mabie to his verbal Agreement as his “ez, ss. 


Bond; but the Executoꝛ is not lo, foꝛ he muſt pay Bonds 
bekoze ſimple Contracts. Les . Eine ; 1555 
It was ſaid fo2 the Plaintiff. Debts, though not ac 
ſignable in Law, are on good Conſideration aſſignable in 
Equity, and though the P2operty of the Debt be not al- 
tered, yet it binds Atwood, the'Afligno?, and conſequently 
his Executoꝛ: So as the one no2 the other can avoid it in 
Equity, and there is no Danger of Devaſtavit. to the Exe⸗ 
cuto2; fo2 it cannot come to the Erecutoz's Hands, fo2 the 
Executo2 is bound by the Alignment as well as the Te- 
flatoz, and till it come to his Hands, the Executoz cannot 
be charged, TY | 1 
The Attorney General objeſted. 
are now concerned, fo2 they ought to be p2eferred befo2e a 
r and the Executoꝛs fo2 them in their 
alf. * oY: = 
The Chancellor ſeemed to incline much againſt the 
Plaintiff, but direfted a Trial on this Point, viz. It there 
were any Agreement between the Faſtoz and MVerchant, 
that the Fato2 ſhould have the Debts fo2 his Security. 


Perchan 
Side by May of Eftoppel, when the Buſineſs was of the 
lame Employment, &c. Foz in that Caſe it is fit, That 
he who will have Equity, muſt firft conſent to an Equality, 
i. e. a Balance of Accounts, Vide poſt 194, 195. 


Temple contra Rowle. Decemb. 8. 1 679. 


Decree was made, and befoze Coſts tared, the 

Plaintiff died, and a Bill of Revivoz bꝛought, and 

diſallowen by the Low Chancellor, On Plea que ne giſt 

pour coſts. = 

Of Bills of Revivor, ide paſt 80, Gc. Ibid. 
Wakelin 


The Crevit62s by Bond 


It was inſiſted on as a Cuffom between Merchant and Efoppel by 4c- 
N all Accounts ſhould be evened on either 


No Reviver for 
Coſts only. 


8 Terin-Mich30 Can Il in Gancellans, | 
Term. 31 Car. II. in Cancellara. 
3 = „Mich. 3 II. in ellar 


= . 
=, +  *p women r ' 
| : 1 - oo : x ;, ” # oy 
«> »* e "= ” 14 14 = 414 1 : ; «. *%%g F F R. : 
| . , F an. * g ts * : TY & F 4 © . 
3 * , »* wa + &, SF » 92 ' 1 1 we 93 mw * 1 1 _— % * 4 
9 F< 4 6-44 l 'Y 24 488 ir * 4 | S Jon 
*, Go * 3 . of 6 k 4 : ww * 4 o d 4 & 4 1 * 
N pl - + » £ 1 
Wake contra Walthal. Decem *. * wy 
7 A l : 5 
x „ . x © 7 * . y - * * D » : l > F | a 18 ; 5 
* 1 * * p , * * 1 W 48 3* } [4 'F * 1 
" 4 F: , | : - 
” 


Verbal Agreement Decree being paſt. the Defendant to 5 
E * __ | 14 N 5 1 7 5 4 : 9g. a Bill to E 
ro Su 10 e. FA cute the Decree, ſet. kund a Parol- Agreement in 


tion of a Decree. 
Vide poſt 33 Bar; to which Anſwer; the-Plaintif.emurs,-. and 
. Chancelloꝛ allowed the Demurrer though the £ 5 
were ſubſequent to the Decree; the Decree ſhall proceed 
and if. the Defendant; will haue Advantage. of the Agree. 
0-30-41 Bit, ment, let him bing an Daiginal Bill; £02 if be have 90. 
vom vantage by it in May ot Defence, ons Mitnels may ſerye 
his Turn; but to an. Oziginal Bill here, it he in his an. 
kwer deny the Agreement, one Witneſs will not.convit 
him, ſo as by this May of -Anſwer. the--Plaintiff ſhould 
lole the Benefit or his Anſwer, | + on 
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Sta, 29 Car. I Oztgagoꝛ after Foxfefture,” by Mill in KUrſtiug⸗ unte 
age. Vide 52, 30, 11 the Statute, and atteſted only by two Witneſſes, 
61, 97, 221, Ke. Deuiſen the Land, and upon Trial a Uerdi# agatutt the 
Qalidity of the Till, fo2 the Queſtion at the Trial was 

not on the Point of Equity, whether the Equtty ok Re- 
Ipnorance. demption paſſed by the Mill, but whether the Lands pal. 
| nr the Yoztgage being then unknown, but diſcovered 

e. | * e 11047 e wr ES 
And now M2, Eccleſton moved, That this is not within 
the Statute which nulls ſuch Wills only in Cale ot Dr: 
viſe of Lands by Uirtue of the Common Law, Statute 
o Cuſtom; but a Oevile in Equity is not good either of 

thoſe Mays. A oi carts. a I 
Y Chancellor, J cannot tell that, but befo2e the Statute 
| if a Moꝛtgagee befoze the Condition bꝛoken devile, &c. it 
is vold, fo2 a Condition is not deviſable, but after Foz⸗ 

feiture the Equity of Redemption is deviſable. 
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CEE contra biste it bes ie Ee 

4 12 +7 et 25 4] $446: Js 7 . 
i{ſibato2. 
poſſeſſeth himſelf of the Inteſtate's Goods, and da 


'aSuit for the Eſtate, 
voluntarily pays a 


vileth Legacies and dies, his Exetuto: völüntärlly with⸗ RE Jo ate 
out Compulſion ok Suit pays the Legaey, * 
ing a Sult in Right of the Inteftate; to recover. the Goods, 


there. then be⸗ rhedileſs; 4: ? I ©. 


Executed“ * 


Co that now he-hath: not, noꝝ truly had Aerts fo2 the Le- ror. 58 145: 


gacy: The Exerutoꝛ ſues to hade bark rom the Legater Fr C. 136, 448, 
what he pald, and in Truth was not bound to arg; e 
voluntartly did. 1 Vern. 94, 162,453. 

The Lom Chancellor adviſed : But in the ſame Day 
in the Akternoon the Loꝛd Chancellor dicmiſt 


cauſe the Executoʒ 1 Une 
Compulſion by 9, TT 7 


Bill, þ 
kily 7 — 


2dly, with his Eyes open 
when he knew that the Eſtate was in Queſtion, ſo he was 


aware. of the Danger of the Alon. If the Suit nn 
Legacy be in the Etcleſtactital Court they male the le. 

gatee give Security, becauſe when the Legacy is pain met o 
they cannot reſtoze; &c. But here the Eourt! well de 
trees a Legacy without Security: (unleſs.in Caſe of-Þo: —_ T 


verty 02 the like) koz this e can "Tracy! 11 tren 


again of there be 1 r 119 12 22080 
Trodboy cf TRL „Beil 1942 
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Rethewy purchaſes of Francis Hoblin, "Sm 15 per No 8 


of Thomas Hoblin, Lände called Bawdo, and by ano⸗ pond, but probable. 
ther Purcgaſe purchaſes Penhale Prideaus; and had Mozt⸗ Vide poſt 208. 
gage of Penhale ſans Addition; and Penhalę Hungerford, dcn. _ SY 
the Purchale⸗ money and Debt z do l the Eftate of en- ; 
hale and Hungerford was in Reverſion after a Jointure ta 
old Hoblin's Mike. 

Trethewy's Bill was againſt Thomas Hoblin, the youn- 
ger Son, and Hawky an Attomey. The Equity was to 
diſcover Jncumbzances, examine Witneſſes; have up the 
Cvidences and Writings, which the younger: Son being 
Crecutoz to his Father hath, and to be enabled to try the 
THe, which he could not vo without Aid of this Court 


during the Jointreſs's Life. 
C A Trial 


Executor, pending 


— — 


No Colts on proba- 


. d , __”_——— 
Term. Mich. 31 Car. II. in Cancellarid. 
b * FCS. * FR : ade _—_ 


4 Trial was in Devon fo2 Penhale, but 5 aſide o on 
Certificate of the Junges coram. quo, Kc. 
Trial in Banco Regis Up 4 Jury of Mielete þ ing 
Penhale, which paſt- againſt Trethewy, and a Trial foꝛ 


ne Boe 


55 Bavdo, which! was. claimed pp 'Hawkoyz wry Paſt ko: 
65 1 0 f 


The Cauſe was now heard again 16 . 1679 
The Point in Debate was, Tuhether Nee, who 


ble Cauſa of Suit. "= [off his Money and Security, and had. a pꝛobable 


2 i ' 
o 


Eftates * 


to maintain the In- 


tent of the Will. 
Deviſe. 


— Cauſe of. Suit, ſhould pay Coſts at Law oz here: 
The Lom Chancellor ozvered nat anp, but the De⸗ 
* might enter JO ot Law, but nw + ng 
ere. W 6 A | NI Ti E15 4 * mY 5 


| r 


| Green . "Mar Unor, is: 1 —— | 1 
r. 9 * Decemb. . ; 


2 AE Caſe was. George Rook; 8 or Me- 
1 ry, ſeized in Fee, depited the Lands in Queſtion to 
Lawrence his Son, "Father of Mary the Plaintiff, and 


Vide 1 Ch. C. 239, alfo of the Dekendant Hayman Rook fo2 the Lite of „ 


177 
1 Vern. 425, 482. 


Winch 39. 


rence only, Remainder to the firſt Son of Lawrence, 
and the Heirs Males of ſuch firſt Son, and ſo to the 
other Sons. in præfat' terminis ; the Remainner to John 
Brown and Lancelot Johnſon, &c. fo2 their Lives on 
Truft and Confidence in them repoſed fo2 the better Se- 


curing of the ſeveral Remainders befo2e limited; the 
Teſtatoz died, Lawrence befoze any Son bo2n, by Leaſe 


and Releate makes J. S. Tenant fo2 his Life, and ſuffers 


a Common "Recovery to the Uſe of himſelf again fo2 
Like, and a Remainder fo2-Pears to the Truſtees to raiſe 


16601; Potion fo2 his eldeſt Daughter, and then after- 


wards hath'Jfſue the Plainkift Mary and the Defendant 


Hayman Rook, his Son and Þeir, and dieth., The Suit 


is fo2 the rod 


The Defence by lea was, That Brown, &c. the Tru- 
ſtees, to pꝛeſerve the Contingent Remainders to the firſt, 
ſecond, &c. Sons, are living, and conſequently the Eftates 
contingent not barred by the Recovery, 

Againſt which it was objefted, that Lawrence, till a Son 
bozn, was Tenant in Tail, and the Eſtate to Brown, &c. a 
Remainder after, and not before the Entail to Lawrence, and 

2 


THis l 0 
the Law Ways ate nog tw... 
the Intent, which here wag 7 "contin ates late 
iimited in Place after the Ed 2 ir: fe fo 


ſhould ffand. in Conſtruſtion ok Law. ft cannot. pie 
them, therefote clearly hall'by confiruey before them, 


William Melliſh E : PI wt | ALE: ; Ae "IF 
| oo Kan pan be a Edlin, e F a 


1 * Die; oba 4 7 7 0 
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[boy i Gnijn th i Bg * 


N. 7377 


N. 44 *. 0 J 


4 


5 4.7 3 1 97 5 82 0 
— * : » . 8 3 
4 * . \ 


be their Agent. General and Pꝛenvent of their Coun⸗ A Company. Wl 
til at Cape Corſa in Africa, .whith Conntil was to conſi b a Pi - 66 55 4 9 
of the Agent Seneral, and a ne Merthant, and a 7. 6 u. 1 


cond Merchant; the Hen Herkhaut was to þ Gold-taktr, : Chan, C. 2, 30, 1 
the ſecond: Merchant; Warehouſe-keeper; ah the Plaſnitiff 15 12 
was to Have a Satary-of 4501: per Annum, two thi 


2 
2 
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n n — 
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5 200 0 dior wage th 
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Parts of which was to de paid in Africa, aud the othet +Y 
ban Part in England, when the:Company had allowed his 2 
Actounts; and the Company Wie the Pl fitiff an Eſeg 1 
blichment 'o2 Rules by which tn gulde h Wh + and” 1 
which the 'Ont-Fattoxies were alrd to be guided; by wh of 


Cſtabliſhment the 145 -faitozies were tg ſend their Accounts 
to the Company'bf. an their Trahfaiong, and gave the 

Company Seruritp to de atcguntable to'theth.fo2 alt wh: 
they received and paid fo2 them. And the Plaintitk ani 
Council were alſo to take the Accounts of thi ge Dut- Ft 
ries and enter them in their Books, which were kept, fo2 


the Company at Cape Corſa Taftle, 
All the Time 10 Dine was thete wh was rh1ee 
a third Per; | 


Pears) the Defendant Edlin was {fo2 want 
(on) both Gold-taker.and UWatehouſe-keeper,- 
The thee Years being ended ev, the Plant und Faun 
tame Home, and Having deltbebed up his Accounts 
apets to. Pz. Hodpkins his Sucteſto! at Cape Ce 


nt the Eompany,; arcowing to their oithntent,” ro 
Accounts from Time to Time of all their Stantaclons. 


” 


C 2 ” a 


— 
1 7 — 25 — 
Ea 7 4 
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i we the Plaintiff's A 


ha through the Default. of; the Malter of. the Ship, oꝛ a 


4 be Onder, took out of to Warehole ann d 
1 ot With all Goods. that 


5 


lowed any Thing in Dilcharg e, but w 


Term: Mich;31 Car: II. in Cancellatiz 
Che Plow, expegen the, Remainder, of: his 8 Salary, 
5 the u fied. zim at Lam fo2 all - 
t, and. got e e ys . 
Ca be relieved againſt, which Suit, aun have the Re- 
| of bis. * is the Scope. of the Bill, 


4 


5, 33 July, 3675. Ts; Kacke cans 9 be heard, aim ve 


reed, 
Hin lt. That the Plaintitt would actoitht with the "Com- 


pany as their Agent General in 11 ſafd Trave at a 


Cork Caſtle. 


y. That Edlin ſhauld bi 
eney. 1 
-2dly: That in making the Aceo nh thi Putt is to 
be ditharged of all Goods delivered into the Warehouſe 
at Cape Corſa Caſtle, and went to the Out-Fattoztes and 
were delivered there, oz that were not delivered there 


her Accident. 
ee „Ebat the Plai intlif Gould he thargey "ith ji 
bahn belanging to the Company, .which. Yer 03 803 FP ns 


e FH 


le. 
K Ichly. Kilt the, pidtuttk ould be tharged with 1 uch 
vx, the. Company's Goods as came to Cape Cora. Cate 
and were not Datveren into the Warehouſe, no2; conſigri- 
to anp other Fattory, but came to the Þlajntiff's.Hands 


12155 Ai it any Gobbs tame to any Out. Fattozies 
nd Pzoduf oF d been atiſwered the Plaintiff, and he ha 
wer 


to the Eumpanp, t lal to a 
een thertwith. + FO wg 5 * 
"7thly. And that in tis and all other Patters of the at, 


count, Ubed ela the Plainti Fig charged, 2 * MES! Al- 

And that in all Cates nok befoze ditened 222 2 
may be chatged, the Plalnitiff is to. be piſcharge Us } 

hat this Dzder was eukted arcazwing to. the, toutes, 

5 d the Defendants acguifeſced under the Decter lo:far. as 

bzing in theft Charge -befoze the Yaſter,-And | 

a, Diſcharge, and took, Ph en ta attend N Matt 

on the Diſcharge. 1s 10 % 21 $1019 e eee 


2 But 
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* 
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_ Mc. 31 7 in a Capcollaria. 13 

But | inſtead thereof. petitioneh the Loed Chareatios to 

retify, the Ozder, and would: have the Plajngiff, charge 
þ the Montes demanded by the Dut⸗Kadanes in theilt 
Accounts which then ſent the Plaintiff during bis Reſienge 
at Cape Corſa, the Petition 71 that new p05); 
i. ee by the Pigintiff in bis Accounts in Gaſs 
Charges allowed, by him in ide Accounts: ot the; Put: 
ali, 8 without the. Pioducins the Uopcher 8; # IDS , 

Jn Anſwer to this Petition, the Plainti#-ounbt Vide the thirreenth 
be charged with the Denaqnds-of- the>Ont-faitozies; 5 ee 
knows. nat, noz is concerned, whether then Demand s de Company did 
jult ad unit, Rat ten he allgw.gr bilalion them - ber, Won f 
muſt To E ee n — s 2 — e to oh 

c ompany in Eng- 
rim ie e 95-60 dee they tv 
and gend 10 
5 


| > — . 
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75 ity da to 50 7 99559 155 0196602 eee 
ane uren nd seals TET Ir 5 5 . 


Nei d 
Hoc dhe. 6 were id $8copncro x S ay ris 


and eep Fes 85 To 5 encrg 
ie Pry. a oof hai e, | | 
in i cel, 1 by! [10 MO. 11 2 i415 5 N A. 411 FA 91 to 2 Ant | N 


0 an 095 4136} zan id gs 4 "1 0 at - 155 1 


2 Jt is ernten ne t 


Sr | 
r 


gt the lalntifk wich Ahe 
er reteided, it⸗Fattozfes returned 5 

Mn ee u. what came Hear afterthe Pedi 
of their Demands; whieh Deductlons werk made by 
ſelves, and not by the Plaintiff, noz could the Pilſhti | 
and Council a at cher Ar Corſa efuiſe ſuch Effects as they ſent | 
01 ae th — it 8 ; the Coniplry-might have | 
ne r 8 
_— to To ee Eau Plan: 1 
tr demands groſs Sums foz Charges allowed in the 9 
Out⸗Factozies Accounts, there is no ſich. Thing, the 1 
Plaintiff making no Demands; there being only en⸗ 1 
tred, accoꝛding to the Company s ſaid Eſtabliſhment, in 
the Books kept at Cape Corſa fo2 the Company, the ge: 
neral and total Sums demanded by the Dut-fatones fo: 
: what they digsburſed; no2 is there any Dccaſion fo? the 
laintiff to make any ſuch Demands; koz being not 
= £cyatgeable with what Goods were ſent to and received 
8 the Out-Fattozies, he cannot be charged with their 
Dilpoſal of them, and ſo hath no Dccaſion to demand any 

luch Allowance; 
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2 — ene eos 


Term. ang 5er I: in Carkcettk, 
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cope y % „ Lettht Over, delivered up all the 


to Agent Hode kins 
"= "this Or- 


Nightingale ſtood; which Papers were, Hnce the: Patnet 


2 


ing Ref the 3 


OY Sums were entre. 


ef tounts themſelves are — pꝛoduced. 
khyeir Letter dated 25 
Oz der to take from the 
terns; whereupon never having any 


05 7 85 to the Charginß theſe Accoutt® thth in the 

wy's Boos kept at Cape Corſa Caſtle/in the Soma it 
was no Crime, in Regaͤrd it was the'Uage;/ and Aaie ko 
that by the Companp's ſafy Eſtabliſhment the. Ditifato. L 
ries were themlefves' to render an Artoumt of an their Re: 
ceipts and Payments, and fox that Pirpoſe/gave'Secy, 
rity, as aforeſaid,” to the 2 br my Plalntiff and 
Council had the Gouchers Wen fla Cattle e 


132443 30} 2103 £ 18 


5. And as to the Dbjeioti; thut Ae 
the Comar ts 


8 ry 

mary, 1675: gabe z. H68 
Naintifs an E dl E thelv > 
Oꝛder to bing them 
e tend them to the Company, und ſeeing the Ci Ng 
Dub: F ackoztes Atrcoutits and 
Letters, which were many Thouſands, N who 
was pꝛoper to have them, that he might ſee how Matters 
ﬀf cam 
burn Eng land, burnt by one Croxton, t the Company's 1 
with which the Company being not ſatisfied 3 
15 Chancellor fo2 theſe Accounts, who the 22 


ſt oꝛderen that the Plaintitt ſhould. ſwear 
them with ith Hodgkins, which, ſhould. . — the Com 


25 * nbd von: done. Vide Oder 5 
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or gabe Bond of * to the e "Bjother of r the Iniquity takes a- 
Defendant, condſtioned'to pay to the Defenvant's * 
Siſter (Party alſo to the Bill) 50 l. and to main- Chan. C. 9), 154, 

tain a baſe Child paying a certain yearly Sum 20, 250, 293. 

fo2 it. There was no Plate in ehe Condifion where the n 

50 l. ſhould have been paid. The Plaintiff by his Bill. 262, 294, Kc. 359, 

offers Payment of the 50 l. and bꝛought it into Court, and 452, 457. | 

the Defendant ſet fozth by Anſwer that the Plaintiff was — 

Sutter to her in Way of Marriage, but abuſed het and 

left her, and thereupon the Court refliſed ts grant an In⸗ 

juntion to the Plaintiff againff the Suit on the Bond; 

the Plaintiff replied and acknowledged he was a Suiter, 

and really intended Marriage, but that after he had begun 

to woe the Moman, he was inkozmed, as the Truth was, 

that ſhe had kozmerly been taken in a Bed with another 

Man, and that this was known publickiy, and her Father 

trepanned him to woe her, 8c. he being a young Man 

in Oxford. Pet now the Loꝛd Chancellor denied the In⸗ Injun&ion. 

junction, ſaying, this Court ſhould not be a Court to exa⸗ n 


mine ſuch Matters. 
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2 Car. II. in Cancellaria. 


16 Term. Hill. 31 & 3 
3 12" | 
Winkfield contra Comb 6 559; 


Accident, Telta- >W inkheld having a Don and other Childꝛen mar- 
/ Mother "and five Pears-befoze he 
in vencre ſQa mere, Bed made his Till, aun taking Notiee:therein-that. his 
- - which is born and Ute was enſeint, deviſed 10001: to the Plaintiff; and if 
ub danerr Childin the Child en Fentre ſa re were @ Daughter, then the 
ventre, &.. ſhould have 1000 J. but if a Son, then that his Execu⸗ 
See 1 Chan, C. 77 tyzs ſhould purchaſe 100 1: per Annum, and ſettle the ſame 
*Vern. 460, x80, on the Son and his Heirs Males of his Body, and if he 
247. died without ſuch Iſſue, to the Plaintiff; the lte is 
bꝛought ty Bed with a Son, who dien in the Life-ttme of 
the Father; then the Father died, and the Wife enteint with 
a Daughter, to whom no Potion was left oz other Pꝛovi⸗ 
lion. And the Plaintiff erhibits her Bill to have the Land 
purchaſed and ſetled on her; fo2 if Lands be deviſed in 
Tail, the Remainder over, the Deuiſee . dieth without 

Iſſue, the Remainder ſhall take Place, and there is the 
: e io Seas iD. gt 
Chancellor. In Caſe of. a Deviſe J cannat help where 
| the Law fireth-the- Eſtate; but if vou come to have Re- 
- Hef-in Equity, and there falleth out an unſeen Actident, 
which if the Teftato2 had fozeſeen, he would have alteren 
his (Will, J ſhall conſider of it; here he meant in Cale he 
left a Daughter bozn after his Death, ſhe ſhould have been 
- P2ovided foz; and though it happens that his Wife had 
no fuch Daughter, (viz. whereof his Wife was enſeint 
at the Time when he made his Will, and to which Daugh: 
ter only the Wozds of the Mill extend) pet here is the 
ſame in Effet, A. having only a Daughter deviſed his 
Truſtees ſhould convey the Land to the Daughter in Fee, 
the Teſtatoꝛ recovered, and after had a Son, the Daugh- 
ter ſhall not carry the Land from the Son. And now the 
Lo2d Chancellor directed a Bill to be b2ought, whereto the 
Poſthuma Daughter ſhould be a Party, and both Cauſes 

to be Heard together. 
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Anonymüs. 


Tenn. Hill 31 & 2 Car U. in Caricellark. 


ker the Agreement f to a rs: which wortly, Unreaſonable A- 

W reduten into Tariting' and not teglsd. Pot c 2% 
5 ö. 202, 250, 293» 

left, * * Os OT, Vis 1X] 

them ta that Remedy: It was referred to the Parties to 


16h 11 — "The ne Dy „ wo. 
Viz. within! ſeven TJeeks, was had, but in the Jn- See =o <c- 
terim the n . 4 had made Avdzeſs another; 1 Ae] rr 
a 2 
and was extream; that the” Daughter and per Haghlind Cre, 2,057) 
would have moe khan the Father (indebted) and the 
thet, a at! "two 1 other Daughters unpꝛekerted would ave 
The Low Chaticalor bib not bectis the Agreemeſt; 
but if the Plaintiſts could recover at Law, he would leave 
agree among tyenifelves, ele 70 attend 4 e 
Jan 4 222 30 r by 


TY S314 5 
13 615 


| 4812 
Elron comra Waire and Harnifons IK 16 Feb. 1679. 
201 | einm e unt 28 6: 
"HB Lavy Adafons landen or an Annulty for Pears, Agreement of the 
made her Executoz, who married Hartifon; he being rn 
 (ndebteb to Waite'ahd others, agreed with Wa aite tu af- Executor. 
ſign the Annuity to him fo2' Security, and the Oꝛant of Vide poſt 27, 32. 
the Annulty was delivered to Plucknet, a Sctivener, to ban. C255 298. 
dꝛaw the Allignment; but bekoze it was perfefed the re⸗ 
cutoz died; the Pläintifk took Adminiffration de bonis 
non, and ſueth koꝛ the [Arrears the Gzantoz and the other 
Dekendants ko the Deeds, and had a Derree e 
ly, though it was objecked. that the wusband had Power 
to grant and alter the Property; and this - Agreement 
was in Equity an Adminiftration, and the Dekendants 
had paid ſome of- his Debts in Confidence of aner 


of the Eq 88 - 


Decree in the Marches to arciiint; 1 the Bill A xc Marches. 
to be relieved, becauſe the Witneſs is out of. the Juriſdiction. 
JurisdiXfon ; but upon Demurrer viſmiſt. - 

9 Witneſſes examined upon - Account velow. 
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Charitable Uſes. 
Vide poſt 32, 94. 


1 Chi C. 135, 58,” tha 
1954955 267, &c. *7 
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Lands pur auter vie 
decreed, tho' not 
expreſs d in the De- 
vi 


8 1 K 32 Car. U. n Caticellars, 


The Attoriidy »Geheral”contra Combe. Friday 
TOTP! © Febr. 1679. | 
'3;87 (ae ,396113302 5 ems une 


1 3 1 Wa GH ih 7 eee 
T $-66ized of Land in Fer by bis la WW-in Wiring 


1 devilen 10 . per Annum ka ener (lang 38 there 
1 be. a-weekly Serman every Saturdgy n N J bans 
to be choſen n Part of the beſt Inhabitants) 
per auter vie; Quzre 1ſt, Ag to the Party who ſhould have 
the,201..;2dly, What Lands ſbauld be charged with it, 
and whether the Arrears ſhould be paid,; becaute nd Ser⸗ 
mon hath been han on Saturdays fo; many Pears, was de: 
bated; and ther ſine fo2 a Lecture in-Hampſtead,; &. 
It was objeted that theſe Bequeſts were not within the 
Statute of 43-Eliz. which makes Appointments to Cha: 
ritable Uſes therein mentianed goon; and appoints them 
to be executed by the Commiſſioners, and therefo2e are 
not good by, the Common Law, ik the ;Deviſe it telt, 
whereby they are raiſed, be not good; and here the Debile 
is ts no Perſon, and Part of the Land intended to be 
charged was but an Eſtate, pur auter vie, nat depiſable, and 
is deviſed no longer than while a Sermon weenly, which 
hath not been there of long Time. 
Chancellor. So long as ſhali be, is ſo long as may be, 
Tis true, a Lefture is not within the Statute of 33 Eliz. 
but the Statute of 43 Eliz. took Patern from 1 E. 6. made 
to take away Superſtition, and doth matze Ale of the ſame 
Erpeeſſions, when it is to advance true Religion and Cha: 
rity,” viz. Given, Limited, appointed, &c. Summa eſt 
ratio quæ pro Religione facit. In this Caſe there was Cha: 
rity, but it is Charity miſtaken, to be choſen by the great: 
eſt Part of the beſt Inhabitants, which is a wild Direction, 
&c. He cited the Caſe where a Gift was to maintain a 
ſuperſtitions Inſtitution ſa long as the Law would al- 
low, turned, when the Law did abzögate, that Superfti- 
tion to a good Ule,- and decreed that the 10 l. per Annum 
ſhould be to malntain a Catechiſt there, to be app2ovey'by 
the Biſhop; and the Arrears; krom the Time ok the Re- 
ſtauration of the King, to be imploped in Purchaſe of 
Lands to better the Maintenance, and the Lands per auter 
vie to come in P2opoztton with the Reſt. _ 
I | Ide 
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vide the Der, "iſt Foy the annulties to malntaln 
Lectures (not Sermons) are thereby allo deren. Tut 

2. One Charity deviſed, "another derte. 

3. A vod Devile to Eparity not within 4s Elise des 
creed. 12 LET lbs 
4. Lands put unter vie veviſey to Chatity; vetreeny tho 
the : Charity "WR 43 Eliz.” * 6; e Ae 10977190 tf; 
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143 Ang 4 
Ferne contra Oldfield. 1 vibe 4 
— LT oP kin = 


IHapman, beiter of: the Re#02y of - wlan; in Com. Curate not ume 
Linc. 1 Jac. conveyed the ſame to the Uſe ot ſuch ook. 
Perſons as ſhould be lawfully appointed to ſerve the Cure Saba 
of Crowland fo2 ever. 
The Church is imp2op2ia 
inttituted. n 
The Statute ok 18 ah. 2. 1 8 &. Z 7% 
rates; the Heir of the 'Dono? names Perne fo2 Curate 
Oldfield is named afterwards-and inſtituted,” but it was _ 
pendente Lite; hut now ſaid that there being ſeveral: ow. 
ners, &c. Oldfield was put. in by another," _ the Plain- rn 
tiff is revoked. R anon 0 050 q 
Chancellor. By the Eccleſiaſtical Law no Yan bunt e t gl 
to be ozdained ſine titulo, that there might not be mend 
cant Pꝛeachers; and J diſtinguich between Curates where 
the Church is become - Lay by Impꝛopꝛiation, and where 
not; koꝛ the Curate once put in and having a certain Main⸗ 
tenance, he ſhall not be dative, and removable at Pleaſure, 
fo2 that were to lay a Foundation ok Simony ko ever. 
Quzre, Ik this RET go not to Eilan made to — © refien, 
lign, &c. — 2 vide * 186. 


: . 


Anonymus. 175 E4; 


A Sells to B. with Covenants only againſt A. and all More . ſlope be- 
„ claiming by, from oz under him. B. ſecured the rufe Landevided , 
Purchaſe- Money, but befoze Payment the Land was evit- Covenant. | 
ed, but not by any Title under A. but by a Title para- Evifioo. 

mount, B. ſued to be relieved, that he might not be fo2ced 

to pay, ſeeing the Land was loſt, and was relieved by the 

Loꝛd Chancellor, ex relatione Churchil, 
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OY that. 


Date. 1ſt. A Derlarstian at the Time ot the Pur 
chaſe tregten an, that ther was an Agreement — 
againſt all Jncumbꝛances in general, and not only ſperial 
it could nat have been admitted, "7 IMG -mna = 5 
2dly. The Affirmative Covenant is negative ta. ber 
that 


is. ngt-affiemen,: and all one; av; if erpꝛeſiy declare 
Ne Gran aer ee SOLE n 

e Uendee to pay, becauſe Security abſolt 
Condition. . 5 . 10 n 
zdly. Quære, A this may not be mant Ate of to a ge⸗ 
3 neral Inconventence, if the Uendee, having all the Uri. 
lings and Purchars 5 WER or the e e on Hther 
w_ Belpeds ſets up | Title t91a-Stranger-by Collunlon. 
_ ©» 1; Not: In-many-Cales it man ens us done, & 
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Mortgage. 
Incumbrance. 
Notice. 

See 1 Chan. C. 34, 


38, 143, 232, 252, 
292 


1 Chan. C. 149, 162. 
Poſt 35, 213. 


Blackſton (h new exhibits his Bill to pay off Porter 
and Moreland their Debts) he aud. pag moze than was 

due to Porter, moze than 500 J. and the Boztgage-Baney 
due to Moreland. Þe is decreed to pay the whole 9001. 
but otherwiſe, if Moreland had Notice of Blackſton's In- 
cumbꝛance. eee 
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* 43 « % 
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& 32 Caf. II. in Cancellaria. 21 
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Groſvenor, Plaintiff; and Cartwriglit, Admini. 
ftratrix of Thomas Cartwright, Defendant. 
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| d and decreed by the Meellr. 
Reſolved and d 4 ellor« 
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N. Executrix- o: ' Adminiiſitatrix receives in Mone 
/\. whith was ſecured 
to jwfit, ſe (hall not account {02 the Pyofit, £2 the lends r5;, KG. 
the Pzlricdpal at ger Pa zart, 1p char it it miſtacey ſhe ſhalt Execucris calls in, 
make it goon to the-Eſtate, ena ue 
A Difference was'tndeavourey to be put on this Rule, well not pay Inte. 
viz, That where th Debt was paid in by the Ceedito ir on on pie tens 
without her ion, there he chould not antwet ÞPys- 
fit made by lending if out again; dat where the Potter 
was lent by the Teſtatoꝛ on good Security, and tut h Se: 
curity continued gosd, and che Executrix calls in the 
Money, and kendg it out again; that there the chould an- 
ſwer the Polit hs tant; ten it was her voluntary Ack, 
and is in Effex to dep zue the Childzen 6f the Benefit of 
the Boney, till the Jiifanfs come of Age, and tuen it to 
her ſelf, which belng for & great Sum, as in this Cale it 
was, fo2 many chaufand Pounds, will be great Sain to 
the Etecutrir, and Loſs ts the Childzen, kor whom in Ef- 
fe# the is truſted; this was sarnen pzenen: Bit © 
The Lem Chancellor. It ts a fite8 ue of che Court, 
and J will not change it; but che Half Withwieh vikcover 
what Monies the: hach, oz hach recefver of the Eſtate on 
ſuch Serurffy oz otherwiſe, and f6x the Elme pa the is 
not to be: charged, but hall hereafter lend none of che 
Money, without Leave of the Court; and tuch Montes as 
he hath kent, ehr all dilcoder the Securities io them, and 
if they line thomy and ſo-veelave thee Accoppanye,. yow chan 
have the future Piofits of the Money lend, elle nor. rb 
Ik the Plaintitk reply to an Anker, aud without Re. The Courſe of the 
joining and Sibing Rules fox Publication, bung the Court 
Caule to an Hearing, the An 
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hall be tagen wholly 1c 6 
true, as it there had been no Replication; ke the Oppo} * Vern. 253, 140, 
tunity, which the Dekenvant hach to prove, his Anfiver is 37": 
taken from him, JN. $2 va 


Simpſon 


ep Intereſt. See Cha. 
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27. 
Poſt 194, 195. 
2 Vern. 39, 23 


24, 731. 


. 71. 


Abatement by 
Death. 


| | | | Nel | 
A Surety not bound I S. was indebted to J. D. by Bond of 1000! 
' by Law, ſhall not 
be bound in Equi- 


ty. 
See 1 Chan. C. 77, 


53 


* — 


The Caſe. . 


4 % . = 
1 A a 4 my 
0 N 4 1 
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O „dis 


N | to per: 
„komm an Award; by the Award was due 250 l. to the 
Obligee. J. D. put the Bond in Suit againſt J. S. 4 Bill 
is exhibited here to be relieved; againſt the Suit, and an 
Jnjunfion awarded on Recogntzances to abide the Oper 
on Hearing, Field and the Dbligee-are bound in the Re: 
cognizance, which was penned to pay what ſhould. be re: 
pozted due by N. H. a Malter, named in the Defeaſance 


dn Condition; but the alter died befoze any Repozt made, 


and ſo alſo did the Dbligo?, who died inteſtate, woꝛth no⸗ 
thing: By the ſtrict Penning ot the Defeaſance, the Re: 


cognizance is not ſuable at Law, becauſe no Repozt was 
made by the Maſter. The Obligee, becauſe he could not 
p2oceed in the Cauſe, without reviving the Suit, which 


was abated. by the Death of the Obligoz, who was-one of 


was not bound 


, 


the Plaintiffs in the Bill, pzocured Adminiſtration of the 
Obligoz, to be taken in the Name of a poo? Fellow, and 
in his Name revived the Cauſe, and bꝛought the Cauſe to 
an Hearing, and a Reference to a Paſter to take Account 
of the juſt Debt, who repozted 300 1. due, * 
The Quettion was, if the Sureties ſhould be charged: 
'Twas objefed that this is a manifeſt Fraud and Pzaitice 
of the Dbligee ta bung a Charge on the Surety, who 
Law; and the P2attce is plain, fo2 the 
Revivo? is by the Adminiſtrato2, which no Man would do 
to charge himſelf; but this was anſ\wered and every Day 
done, when a Cauſe cannot pꝛoceed foꝛ Want of Parties, 


viz. Adminiſtratoz, &c. to take Adminiſtration, xc. 


But the great Queſtion was, if the Surety, who was 


not liable in Law, ſhould be made liable in Equity; fo; 
the Plaintiff had good Remedy fo2 a juſt Debt, and juſtly 
pꝛoceeded to recover it; but the Court ſtaid his Suit, and 


takes ill Security, which proves ſo, and the Debt loſt 
thereby, and therekoꝛe the Court is bound to do us Right; 
and the Intent of the Court was, that the Debt, 4f due, 
ſhould be ſecured; and the Intent was not with Reference 
to this o2 that Yaſter's Repozt ; foz ſuppoſe that the 
Court had, during the Life of the Parties transferred the 

1 * References 


Term. Hill, 31 & 32 Cat, II. in Cancellari. — 23 
geferences to another Matter, and he had made a Repozt, Reron. 
that ſhould, have:bound and in Cate 8, Bond loft, this Pol 17 
Court Have made 6 pay tt. "Bet the Low 


Surety k 
Chancellor contra; fo2 the Pufer is but a Surety not 
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moztgage the Lands to J. 8. = 
Scrivener; the Father, as was allenged, made Dath be+ yon 164, 37, 98. 
foe the Mortgage that he was feiſen in Fee; the Father * Lern. 244, 5 
died, Marſhal-doubting 02 änding bis Security bad, wave , l. 0 
20 to one to; procure: che Sen ta boom do l. of him, 
but did not at all diſcover: that the ron was his; the 
Son did boxrow,; the 1do l. and moztgages his Lands fo; 
it, and this was conveyen t J. S. who han the Father's 
Moztgage; and the ngo l. not being paid a; Pili is ebi⸗ 
bited to fozecloſe the Son of Redemption, which was De- 
creed; then Dꝛz. Mills purchaleth by May alſe of Moꝛt⸗ 
gage; the Son, after the Day appointed; by the D2deci to 
pay the 100 l. tenders it with Damages, but was refuled; 
The Decree was inrolled, but chat was dane with ſuch 
Speed, that the Advantage thereof was waves. 

Ind now the Matter inſiſted on was, thatctbe.firit Moꝛt⸗ . 
gagee having a vefeftive Aſſarance,: nom abing gained a 
good Title in Lawto! the Lands; andthe Plaintiff having 
no Title at Law-ought to redeem: both "Yo2tgages, and 
pay the Money of; both Poztgages, 02 not to redeem it at 
all: As in Sir John Fagg's Caſe, who having purchaſed 
on a defefive Title fo2 a ſmall Sum, obtained into his 
Hands the Deed of Jntail againſt him. 

Chancellor. The Son is a Stranger to the Father, 
and all one as a Stranger, and differs from Fagg's Caſe, 
and decreed a Redemption on Payment of the 100 l. Da- 
mages and Coſts. The MWoztgagee did oppoſe the Re- Coſts. 
demption by his Anſwer; but as to the P2attice in gaining 
the ſecond Moztgage, it is not material, fo2 he did nothing 
but to ſecure a juſt Debt. 
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| Caſe. 4 0 dung! 
| oh Du band deviſe 2 

Ren 0 Ten ſep, e n Su 
of 3 Dower, with yo to her to take one o 
bother, the Dower 02 the Legaty:* aftetwards he ſuld 
Tens nent, and died without: new Publiching the i 
The Wife 'infiſts to Hive. !Sitisfaition” fo2" "Cow Tene⸗ 
ment, becauſs her Pus baus gave her that with the Reik as 
in Satiskadion of her Dower, to which the is — 


one 
. 


ui; but the Lands devllen are but Church Leaſes. and 


(ſatd her Countel) the 9gktth nothing; or the Court, but 
that ſhe may have only what the Law giveth her 
Cancellor. She muſt take the Wil as it was at the 
Tinie of the Death of her Pusband, koz till then tis no 
Mill; let her chooſe one oz the other, the may: not have 
both; and decreed accowdingly R Ihren 
Note; Mot only the Deulſee's Eledton, but even his 
Right 92 Title to the Eſtate oꝛ Thing deviſed, may be de⸗ 
ſtroyed by any ſublequent Equivalent Act of the Deviloz; 
fo2 the Will being ambulatozy and revocable till the Teſta: 
toz's Death, his Sale oz other Diſpoſal of the Eſtate, 
&c. Ig A Revocation of the fozmer Deviſe,” and conſequent- 
ly in this Cale depzives the Deviſee ot the Benefit of that 
Election foxmerly deviſed to her. TUhat will be a good Re⸗ 
vocation ok a Deed oz Tam, &c. vide 1 Chan. C. 126, 
185, 263, 264. and the Calls there rited. | A 3 Chan, 
oy ue 105 t 
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in CUlriting, nds ant he Te in ts by hi is ji hl Account of Lega- 


eviſeth kü A. Lands o 17 
o num in F 2 # be ſet out by his Ely and 2 8 

Joool. tg one Kinſman, and zoool. to another, 2 $354 416. 
and dieth 3 7 51 Executo2 ſets gut to A. Lands Foz 1 444 1 * . 0 
per Annum, 6 h were worth moe, and thereby the Lands ; Vent. 360. 
and_Houſes left are not ſufficient. to pay the. 5900 l. and , , 94: 
3000 J. The Legatees erhibtt _— Bill. to avoid the 4 8 $2,136, 
Setting aut ot the Lands. 

The Defence made apaing it was; if, That the De. 
vile ok the — was a Cpecifick 1. pri Bag and "bel 
ly not to tome in Average wich the other L 

But the Low Fhatlcan decreed, That 
ſpecifick/ Legacy, dur quantitatis, and the e if there 
were not ſatficient. tarh ſhould bear his Share in the Lolsi 
But then it was dbjexed, That it was not Pzacticable in 
this Ce, betraute tar A. had koz valuable Coulideration 
alienated ſome Part bf the Lands. 

4 The Low Chancellor dertecbd, That Sir . C. a Mater 

of the Court, examine the Hale of the Lands and Houſes, 
what they were wopth to be ſold at the Teſtatoz's Beach, 
and if A. had moze than his Pzopozeloin of HO whole Ga- 
lue, to pay mM it. i _ - AU 
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Bonds taken 19 


5 ond in the N bf 
ES Taf ET IR Dan: * 
children, is a Pro- 
? rs ion, * 2 py 131 ay 1 125 ae 10 when the 175 
5 88 © ther is denz, the Hand 171 are the. immediate Care 
of the G2and father; 05 K nus in their Names, 


o2 make Leaſes to them, it oi not be judged Trufts, but 


Pꝛoviſion fo2 the G2zand-chifd,: unlels it be otherwiſe de⸗ 
clared at the ſame Time; and decreed accordingly on that 


Readon, tough tht there were wes: Watters, os i 


Nota, Eodem die 7 Mail, ex relatione My. Finch Solli⸗ 
citoꝛ. A Ship broke H. who ſued 

ralty 59 Ship fo2 Recompence: J. D. became Bail foz the 
Ship, in Court of Admiralty 8 — the Ship be⸗ 
ing diſchar; ed, was ſold to the "Defendane, The Surety 
| 12 ꝛ0teeding was condemned in the Anmiralty; 
dee to be relieved fp e | Fr Teſs Bp £1 
33 e Hener ab. 5 


— * | N 4 : X 
nolan in * e EA 1129 231 35 1 L | 


Admiral ty; . 
Merchant. 


2 * / — 9 14 Gil! $ #$: 
Oi t 1 18 ; 


ous MN. . Thomas, C7 c. contra a ae 2 A 
Devise PR Houſe, Thomaz had four Childzen; Jobn his eldeff Sou; 
bn ag n Father of the Plaintiff; Grace, married to Lane de> 
" ceaſed; Elizabeth and William: Aud by. bis WW deviſed 

vis Pert of aHoufe in Exon, to Grace, and other Þouſes; 

oke to Elizabeth, another ta William, with this Claule, That 
3 any other of bis ſaid Childzen view, his Part.ſhould go 
and William, came to an Agteement with-Joho, which was 
executed by Writing, and Poſſeſſion, accoingly,. near 20 
Pears: } 050 eviſed the 445 to raife Poztions-fo two 
of the ie "bs Daughters were paid their Po | 
the Plaintiff is the third, and ſueth to have the Agreement 
ſtand; fo2 Lane the Widow ſued at Law, and recovered 
Part of the Lands, which by the Death of John accrued to 
her, Eliz. and Will. The Decree concerned Lane only, 
becauſe of her Coverture at the Time of the Agreement. 
The * as to her, that by the 9 he -4 
ouſe, 


= 


* 
9 


Tem. Tech 32 Car M4 in n-Cancellaria. 


7 viz. a Patt of it was deviſed ro her only foꝛ Lite, 
ohn was to tonvey it and a Harden, aud Curtllage ad: 
joining, ko her fo? her Life 


e, Remainderto'her Datghter 


Rebecca fo? her Like, by Deed: and a Covenant in the 


ſame Deed, to effate the Dugbänd ol Rebecca o; het fit it 

Child therein allo, after her und Rebecca und though the 
agreement and Execation thereof," could not bind her, pet 
ſhe, after” her Püsband's Death, having entred into the 
Þouſe, and allo the Garden” A Curt ge, (which was 
not deviſed! to her; fo2 though a Mefunge deviſed wil 
carry a Garden and Curtilage, yet the Deviſe ot a Poue 
will not, eſpecially being deviſe! withorit/the Moꝛds cum 
pertin',-02 the like,) hath now; fince che became ſole, ton 
ſented to, and taken the Venefit of the Agreement. made 
during her Coverture. 934 

The Defendint anfivere? "That the Avbitionr 6f the E. 
ſtate to her Daughter, &c. and his Entry into the Houſe 
2 I ok it, could not | ſhe hv F conclude her 

onſent to the. fg ment, d. Title to it by the 
(Will, fo2 it ng. fame: TNT u wa dfvert'dy the Will, and 
no moze; fo2 the Garden, is but a ſmall Piece af G20 2 
buten Poll, and no alfage to it but through the H 
(as: the- Conndel ſatd, 


Meſſuage includes 


Gerdes e, 5 
Wi rn, . 


Conſent. 
Sec 1 Chan. C. 208. 


18 E Lo2d Chancellor viſit w Bill, but e uber Covenant binds not 


Benefit be kalen o the Agreement, '02 Deed made 
theredf by Grace/yy "Rebecca, *(who was 

kendants,) becauke Grace is 
vert, and cited the Cale / wad * ite reteived ne 
vuring we Coperfure. In SHS << 


7 5 1 29 
* i * 3 4 * 86 , vw — , Ss * & © ya w4+ ”- 
©: „ 251 — 1 
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J': G35 i 1911 10 F Eng. 


—  -Sidnoy mira Furl of Leiceſter, 67 Su 


13,5 4307 I Nn 54:9” tf Y'! Tn gong 


a Feme Covert. 
. Vide ante 17. 


one of the Oe⸗ Chan. C. 255. & 
not to be bound, being Co⸗ intra. 


Jn Hotiſe” on the Hotrlage of then a Eatl pf Conc by Parol, 


Leiceſter,” t eh Lo2n, Lil ; with the aughter of” the Vie 122 I 
Earl of Salisbury, was: Robert 112 te Earl of Lei- * 
ceſter ko} his Lite, Remafny er tothe e for his Life, * C4. ©: 1 880% 
Remaindet to the firft; gc bee" Soße bf the nom Ear! 2 


in Tail, &c. The Wotriage köbk Effet; che dw L540 Lale, 
firſt Son, is bozn? Eari Robert-makes Teveral'Eohtrats 
with divers Wozkmen, to build on Leiceſter-fields near 
the Houſe, and in Part ſettled befoze, and Leaſes fo2 42 
Vears (whereof now 14 are expired) were made accoꝛding⸗ 
ly; but after the „ „ and pꝛoceeded th; 
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28 Term Taſch. 32 Can. H. in Oc 


„„ DIED 


the Builders begun to leave att, becauſe, they had Natico 
of the Settlement. Earl Robert thereon. waites to 7 
Son the now Earl, fo2 his Content, that the Buildings 
might p2oceed, and that he would. conlent; koꝛ the . 
befoze the Building was but 4 J. per Aunum, and the Rent 
at pꝛeſent, during the Leales, is raiſed to 33 L. per An- 
num, and by Impꝛovement after the Leaſes, will be 
2000 l. per Annum. The Content ot the naw Earl was 
pꝛoved, and he is decreed to confirm the SOON, though 
Conſent verbal, 6b- the Conſent was but verbal,. and aſd. it was ko the Be⸗ 
liging. nefit of the Family. 
"But whether the Lozd L.ile, who was in Remainder in 
Tail, ſhould be vecreey to confirm, the Low Chancellor 
would adviſe. - 
% Note; He ated and did negotiate between his Father 
and G2andfather. to pꝛocure his Father's Conſent, not on- 
ly during his Nonage, but alſo after his * abe. 


Hele contra Hele. I 1680 


a "HE Plaintiff, TUinow to H. Hele, ſued fo2 her Join. 
ture. ture; the Vill was founded on an Agreement, 
Te whereby fo2 30001, 5 aid in Money, viz. 2300 |, and 700 l. 
by Aſſignment of Bonds, HI. Hele covenanten to. ſettle 
300 l. per Annum in Lands fo2 her Jointure, and 40 J. per 
Annum ent was granted ta her befoze Marriage 110 
135 ber « of Dower; but this was only. in Ppoof, not in 
the R 

The Defendant by anſwer ſets forth, The Will of $a- 
muel Hele, elder B2other of Henry, whereby he deviſes his 
Lands to Henry fo: Life, Renminder tu fird,' ſecond, cc. 
Sons of Henry in Tail, ſucceſſively, the Remainder to 
_ Richard a Codan, in like 1 R Remainder to 
bthers in like Banner, but in the UW 1 775 was given 
to Henry to limit the alt che Capital Beſſuag e and Lands, which 

ä are called Fleet, td any, 71 55 5 but he - executed not this 
oy * Power; and whether that H cAry | Hong befo2e any — 9 
ide poſt 29, 30, tion JILL! dingl me wm e Court e belag Wy 
and the Caſes there Ele te Ca 8 i of n webe * 


cited, 
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HE Bill was againft the Heir of::the-Moztgagg to Norigage. 
habe Payment, u bon withaut Redemption; and 2... 
becauſe the Adminiſtrato2.of the Bozthagoz was not made | 
„Party, the Caule-being/opened-at; Hearing, be Plaintiff. „ 
could not de adimiltted to Merken, den in un -Poxwoges 1e, k ff 
the Money muff go ta the Exteuto az Wwiniſteatoz; » Chan. C. 98, 285, 
and not to the pek. Wenne e eee ene e de 


440 106 105 ic] >» #44 "1 E415, Haan WP 4 * 
| Elliot and Hele cuntra Hele. II May 1 
g ange un aug engl] 5þ .t51c 301.3603 ie! 086 os a e . 
Llot, Father ot -Hele, the.ovher:Plninttf,- ſet; forth, 7ovet not aste 
L 'That Sir Henry Hele ſeiſen in Fee at Rivers e Ante 28. 
n9S, &c. in Com. Devon, Corpwall ap Somgtſet, in Con- Poſt 30. 
feration-'of a Marriage wilt rde Pinintis Flele. and vide ben 8) 
3000 J. did agroe to fettie Lands at zo r Annum en 1 Vern, 29, 40. 
the Plaintiff koz her Joititurs, ann the 300 E pap any 
ſecured, and pzays Perkonn antes , 711; 
The Defendant ſets-fo2th; hat he une nat the Agree: 
ment, but ſaid he 'clatmed notunver Sid GI. Helo, hut h 
the Will of Samuel Hele, elder 252otbex Pt Dir Henrys D insb 
who by his Wil deviſey the umu in ſuch Manner as Aid on 28d Ni 
thereby appeareth, not ſhewung ham, butttüne the lain jointure, 
tif could have no Jolnture, ſaving that une Lands d ante 28. 
deſcend to him in Fog ' 715 moet 0 Tor zun 35% 
The Cauſe conifrig to behyarn;iwag:fhugoyis. Bam. Hlales 
elder Bother of Sir: Henry; fete in Fee at dey hy 
& inter alia, of Fleet Damarcl;!CapebiMeſte;l Boe! depiſed 
all (extept fome-Parcels) to Thavias Cem, gather in 
Fee, on Cruſt to ratle 10. Paationsfothts Daughter, 
and pay his Debts; und this by Salt of: ad og nat, 
and by Leaſing as they ſhould think ft, andeakter faz Sit 
Henry his Brother fo2 Life, the Remainder to his firſt, ſe- | 
cond, and third Sons ſucceſſively, and the Heirs Bales of 
their Bodies, and to the Defendant Richard Couſin fo2 Life, 
the Remainder to. his Sons and their Þeirs Bales, 8c; 
Kees J appoint, deviſe, and give to Henry Power to limit 
and appoint Fleet Damarel, &c. to my TUife after the Death 
of Amy, (who revera had a fozmer Jointure therein, and 


died befoze the Plaintiff's Marriage, but nothing was "_ 
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that at the Pearing) Sir Henry after the Death of Samucl 
agreed. prout, but Died within thee Quarters of a Pear, 
4 Chr kf Aue on was, IT: x Platntiff rauld be re⸗ 
lieved out of the Power, koz elſe there was not ſufficient 
4 $g2:i$66 PpenaAntiume 1190 If} een an men ” if Conn. 
The Lom Obancellor ſnelinem ſfrongiy fo; the Plaintie, 
in Regard vf the Conſiveration, and becauſe Henry hay 
.. .. +... Pdwerby the-Wnr to havevone' it ammaserpeſs, that + 
fk h&hay de facto done it, and mit in:Time oz other Cir: 
- -,--  - 4": cuthſfalices'to have done in well, «the nDefeit ſhauld have 
deen ſupplied; fo2 Circumſtances in much Cale vate only 
put into ſuch Powers, to the End that no Fraud 02 Fall: 
hood ſhould be impoſed, and, cited the Counteſs of Oxford's 
Cale, ko docreev by the Ed Elſmere and another Caſe, 
Star, de Donis, an üftd (ad, that the Stat. de Donis was an ambiguous dd 
ambiguous AQ; nd at the Bar it was abſerved, that the Mill gave 
Ekllate to Hemy, noz Eſtate Tail to bis Sons, but the 
Ettate was inthe Truſtees; and a Truſt faz Henry, which 
Power. is under the Powet ol this Court; and Truſts in Tail 
te not kavouren in this Court. And it was alla ſaid, 
that the Non-perfoamance by Klenry ought ta be (excuſed, 
and not imputed to the Plaintiſf 's Prejudice; fo2 the 
Death 'of Henry happening ſo" ſoon; after, the Marriage, 
that Accident being the Act ok God, pꝛevented him, and 
Accidents, Q. Actidents are a pꝛoper Objeſt ot Reliee r. 
Equity, but no Bil, But akter kane Debate, Churchill fog the Defendant 
moved, that ik the Plaintitf have Night, vet ſhe hath no 
Pill fo? it on this Cale, koꝛ ſhe: hath ſet foꝛth a Seiſin in 
Fee, and not the Power; and of that Ppinſan the Lod 
Chancellor wag. And thereupon the;Jlaintiff's Counſel 
: pꝛayed, that they might amenn the Bill, which wag-grant- 
ed, paping the Caſts ot the Db pp. , 
Powers how to be executed, and where!/a defeds 


DIL. £ 
cation thereot hall be made . good-in-Equity,:;oxnot, ſee 
1 Chan. C. 10, 17, 104, 160, 263, & c. 1 Chang R. 185. 
3 Chan. C. 895 109, &c. 2 Ventr, 3350, Ante 88! 
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culn; being appꝛaꝑꝛiate tu the — Crowld 

Foe and no Uicar enden, (for! dußht appears 
- frems; that che Cnvk was: ſervewbÞ lame u the 
Mond) The Reo2y amg tünthe;Cromnz- and dy weary 
Conveyances to one M2; Chapman, ho nut the Reitogp 
by his Mill to the Maintenance ot a Minister there) fox 
ever, reſerving not the Mominatiom at alMniſter there; 
no2 expꝛeſũng any Thing camexning'furh:Matnitiation, th 
Deviſe of the ReJopy being voin at Common Law, 
made ta no certain Perſon⸗ The Ettatt thereof) tame ro 
Sir Thomas Orsby: und Wingfield, who din appoint an 
nominare the Dekendant Oldfeld ta be Minister and ſerve” 


the Cure; afterwards the Plaiktiff, ſuppoling @'Laps*to - 


the Crown, wag peefented, inſtituted and induſter, as i the 


poling that the Nomination ol the Minder, delongevity 
them, nominated Oldfield: Perne ſued ©0h6/'Rettops for 


- 2 it en enden Th 


wing 


Church had been Bald. Orsdy and Wingfieid Refto2s;! figs! © 
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HE: Cburth ot Growland in the County of- Curate - Eccleſia- 


ſtical. 
Ante 19. 


Tithes of Fen-lands impꝛoved lately, and gained from the .;;.;.. .- Fen-land 


Mater. They pꝛetenn ia non decimando, under the Abbey: improved. 


And that Perne, the other Defenvaut, mas not Diner: ; "fo 
be pzetended that the Tithes belonged 0 n. 
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” Term. Thin, 32 Car. 1 in 'Cancellaria. 
BY Fo? the Plaintiff it was ſaid. that here is a pious Cile 
wholly ſubjett to this Court; nd that Perne — * 

the Dinaty, though he was hot Parſon 02 Uicar, was 

allowed by the Biſhop, and decreed accowdingly, that he 


be hapeuthe Tithes ; "ar * J*: 2 non 5 


It 2 111 
Williams contra rn. Dy. "hs 18hn n e 1680. 


IBI. F 77 
aintitt Rebecca complains, &c.. The Caſe 
1 on the Bill was, That the Defendant, Erecutrix of 
her Þugband, ſued her as Executrir of. Roger Win, with 
Robert Son of Roger, and Co-Executrir with her, koꝛ R 


Debt dt 48 Facipa by, Bond; That 
Mercer bing he Pla Win baz mch and uin 0 ma⸗ 


nage the Eſtate. (hereupon Robert entred into the Shop, 
Rice he] Advantage of the Träde, which he 
continued, whereby 7 was — as to "Creditozs 
by Bond;) and. SA deing Leates fdyPears of good Ua- 
lue, and great Debts by Bond, the Plaintiff and Robert 
agreed, that thole Leaſes ſhould? be lol and the Myney 
w '" to Robert, amd He: tu pan the Money tu Creditog by 
ond. The Plaintiff joinen with him in the Sale, a — 
recefved the Money, paid it tõ Credito2s by Bond, 
complains, that in a Triab against her in Debt, Wurde 
on the Bond, whereto ſhe:pledded plene Adminiſtravit, the 
Payments of the Bond made by Robert in Diſcharge of 
ber, was not allowed by Sir William Scroggs, Chief. Ju- 
ftice, unleſs that ſhe would tand in Robert's Plate, and be 
chargeable as he: was, and by Conſequence with the De⸗ 
N committed by him; whereto the ought not to be lt- 
The Trial pꝛoceeded not to a A etui, but a Juro2 
. and now ſhe pꝛays Relief. 
Account binds one Land is mo2tgaged to A. then to B. then 10 C. If A. 
nor Parry to it. ſued to tedeem, and try bis Debt by Decree, C. A. and B. 
: Chan. C-55, 262+ ſhall be bound by the Arcount which Amane in his Suit, 


a — 
by 6 : 
T & a2 ran? A. $30. 
x N - 


* 


Executrix. HE PI 
Vide ante 17, 27. 
1 Chan. C. 255. 


Mortgage. and pay 92 contribute ta the Charges ot ak i made 
. without Fraud 02 N Vide ante. man | 
Waſte. The 1050 Chancellor N that be wou FJ: "Uh 
Poſt 217. ling down Houſes, o: Defacing a Seat by Tenant after 


Poſſibility of Iſſue ertinit, oꝛ by Tenant foz Lite, who was 
rn of Waſte by expzeſs G2ant, o2 by Truft. _ 


Jaſon 


e 


Anne Fiſher anree with Sir Robe! A 


and pjoctire the ſame to be furrendzed; To the Intent that 


3 8 
Ten Min 32 1 Ul in Cailtellarix on 
991 30 3 119 Et 10 nb . iſ Ns 7 n ftj = — 
ze * 1 4084 EP 
aſap "CINE res, in r ln 2 PTY 
G. & Eytes contra lbs. June 10 e 


#3185; od Jade 118 G11: It * 10 2 HATE: 67 


IR bn andes ſrifed in · Fee of the Manz of Great Mortgage IRON 
Hinton, &e; moztgages the fame to Sir Tho. Skipwith eee 
fo2 70001. and Toxfeited it; the kane was afterwards tow wem beengte ee 
veyed to Anne Fiſher atid her Dies, on Agteement, thar it Vide ance 8, 1, 2). 
Sir John Hanmer oz his Defirs'pa ald Joel. with Interef the , 265 2 

Lands ſhould be teconveyed,' otherwiſe to be abſblute. Tre 

The Monep was not paid, then Sir John Hanmer and $2904 
+| Father ofthe 
Defendant Jaſon; fv2 the Sale ok the 2emifles fo? 1150 l 

7006]. was paid, aud the Lands'zonveyed to Sit Robert 
Jaſon the Father; und his Þetrs,' the 40001. and Inteteſt 
was fill chargeable on the Land: Akterwars there was a 
Creaty df Martlage to be hab between Sir Röbett Jaſon 
und the Complatnant Dame Arme, and by Articles 3 6741 
it was agreed, That 2100 l ſhould be pald to z. Fier 
towards that Debt; 1 500 l. whereof being the Noꝛtion of 
Dame Anne, was pad, and 60 l. moe by Sir Robert aon; 
by which the Debt was renucen to 1900 1. Paincipal Mo- 
hey, fo2 ſecuring whereof a Leaſe fo2 500 Pears was made 
of the Pꝛemiſſes to! Pravers und Finch Defetivants, &c. 
Ind is P2ovided fo2- Payment of: the ſald 1 771 with In⸗ 


tereſt, viz. 57 1; on the 25th of December 74. and the 
25th of June, 167 J. ther 57 li and r of the 5th ot 
December i 675. And that afterwards the he Tal Viſhet ſhould 
join with Sir Robert to convey the'Pzeniiffes to Carew 1 
Holbech, and their Heits, to the Ae ol Sir Robert fo? 

the Kemalnder to Bame Able; fox her Aölnturt, and age eine 
of Dower. The Remiglitiver to the Defendants, Carew and 
Holbech, and their Hrs in Truſt; that if -Sir Robert the 
Father ſhould pay the faid 19061. with Intereſk us afozeſard, 
amounting to 2706 J. k he chonld ſo lontz ve: Oz other 
wiſe, Ik he ſhould within thee Pears after the Date of the 
laſt Cdiivepance, bearing Date the 3 9th of Jane; 26 Car. II. 
if he chould fo long Ive, pap the kad Debt on the tald Leaſe, 


if the Complatnan Dame Anne-ſurvived him, che fs long 
as he lived; might hold the Pzemiſſes viſcharged of the 
then the lald Gare w and- Holbech ſhould be ſelſed ol 
the * Premiſe to the Ale of Dir Robert and his — > 
But 


C. 1j 2, 
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Tens Trin 32 Car. II. £ in 2 


pr 5 might enjoy the Inheritance ko; Increaſe of her Foztune, 


5%Z 


28 March 74- 


Bp Robert, her intended Hugband, ſhould die 


Vut in Cate Fallure of Payment was made, 02 that 


. befoze ay- 
mens eng pn A n SY the main Leue, in eit the 

ales John Carew: and Holbach 2d the 
= of the ſatd Survivoz, ſhould ſtand ſeiſey of the Re- 
verſton to chem limited, i41-Txuft-foz the.ſaid C 
and ber Peirs, nat only to enable; her to pay the ſald 
Debt, and free, her Jointute thereof; but ta the End ſhe 


 accomiiig.to Agreement between her and the kad Dir Ro. 
bert ; and that then they ſhould; convey the fame ag 8 the, 
during Coverture 02 ſole) o: her Peirg ſhould direct. 
. Sir Robert Jaſon died; Jaſon the . being his 
Ange bis; Rell#-after.married Six C friſtapher Eyres 
ny rn gore doh emp yel Ar lt not 
—— Notice of to 11 


% 


E and vie ele, to have the Aachen ts 22 
to have the Inheritance, he paying the Debt... ; 

1ſt. At the Pearing on Eyres his Part, it was; preſſe 
as e expꝛels Agreement, that the Wife ſhould habe 
the e, the Debt being nat PHD, nat Leaſe ſur: 
wy EU. t in 

2dly. That it could not be a Mortgage as to FG the 


cite, though. the Leaſe. was a Boxtgage to Fiſhere | 


zdly. Ik it had been meant to Have: been a Boztgage, 
the Power of, Redemption wauld hape been limited to the 
Þeir, as well as to Sir Robert ther Father, ch was 
only limited te the Father, and not to his Þeir. ; ien Of 
Athly. There was Reaſon fo2 fo: doing, | becauſe the 
whole Poꝛtion was expended in Reducing: the Debt, and 
(9 till Payment of the Win bs Would be without any 
Poofits of her Jointure. fag, 4 % Jug . 
Ithly. The Cauſe being f was erbꝛeäy agreed, 
that the Reverfion,in the Tquiees fettied, Gould go-to the 
Complainant, and her Heirs, not oni to enable hex to pay 
the Debt and kree her Jointure, but to che End 3 
war the Inheritance fox the Wee her Jointure. 


61 Jin 
8 But the Low 6 detgeen ta 


Baugane, ſay- 
ing, That if the Father Sir Robert Jaſon, had ved after 
thee Bears, - 1. could 1 W denled, but he miobt have re# 


deemen . 14 7. 3 203 « (8-3 AI - * 


—— ee — — 


D ＋ 2 3 2 Gn! I. m. Gaiicellaria. 3 ©. 


= That no Moꝛtg. 
altered, 1 by lub 

3. Chat divers 1 
were26fferth and 


"_ any artificſar: Moi can be _ for this 1 Cha. 
feqtfent Agreement. 415 er, 
ks tbiſching pro /Declaratibiſs on 136 & 143. 


dn both Sides; of whirh the "Court 


would take no Notice, but rezeted, 


03851 N © 'q El Ci of 
Anonymus. 8 July 1680 
; nme 35030 205 0511 ie 1¹ ng A Agio 
_ 1 (42 Et 


10 4 Bos L . 3108 


\*OL 119 : 


; 133 J. 2 : 
Cie: e Kit 481 1 d .O 


"y 015 3 1 24 Nagl 5 Zaun Nee. ad 


Pay- Al os hone: * 
Poſt $7 & 98, 213. 


Vide ante 30, &. 
ibid. 5 
22214 
Cine! Fo, 
the firſt e to: 1. butt pꝛetedent ene A 800 aſt, 
and this Poztgage. The Bilk 8, that he m may pay of 
the 50s J. Moꝛtgage, ſo to be let in, xe. | 5 


Che Aueſtion was, whether he! bild be admitted with 
out Payment bf alf, viz: the two litet2 And decteed ah 
Hould not unlels the firſt 200 |. Van han Hotte, Sc. 


2207 


*. 


..£ Fre! die Linch contra Cappy: 1163 
Ay Executo2 10 Truſt fo2 Ligch in Remainder af 
e -Eeitato?'s Chilbzen, oz 2 nefrer Kind2eb t Contr e 2 

the Teltito! than Linch was, of the Reſſcuum ok the Te a 
toꝛ's Ws f alter fo?'Litich in Cale they died as they IE 
did; LincH/how ues Cappy fo2 an Account: The Queſtion © 3 
was; whether Cappy, who did receive great Sums of r 
ney of the Te ator s Eftate, and put out the Money again 
at Inteteſt, and received Intereſt for the ſatne; ſhould an: Tocered. 
ſwer the Interett kö mäde and received by hilft? And on . 
much Debate it was vecreed he ſhould not. | 171 * Rxecutor. © 

But khen it was inliffed on, and it was true; that Cappy 
had anne rer to his Atifwer' an Account of all hi is Doings; 
wherein he 'Þ2oinhr to Account the Jatereff as well as the 
Piineipal,arv' therefoze- hay avjudged the 'Cafe-agatnf 
himſelf; ehe Eoumtet ccontra anſwered, Pe kould vo 
no other; for the Bill requires bis! Antwer to the whole 


Tranſattſons, mme 
F 2 B The 


Lord North in his 
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41 1 © he Low —— Div he. oller to f 
1 225 as confeſs, the Receipt of it 2. none ch (Interen 


+... -..1 Pronounced for the Defendant as befo2e;. But: ſame 55 
polition at an Expedient was then offered and Arcopted, 
0322123 WY 22NGf1 off T3615 
Anonymus, 13 July 1680 
FAI F. 
Part: Owner of a Ship ſued the other Dw fo 
1 299. A his Share of the Freight of the Shfp Sn. 1 


1 Ade 5 LON niſhed a Mopage; but the other Pwners vid ſet her aut, 
en cke aud the Plaintiff. mould not join with the — on ſetting 
* out, oz in the Charge thereof; whereupon; the other 

wners: complained th oy in the Ame ai and by 

ny Gee” the [ag wners gave Security, that if the 


Refubal. 


Merchant. ihe Neher to make goon. to the ÞÞ 
MR tiff. i. Share, ay if he return ed, to og #4 his Shi 
82. to that, Effet 1 150 in ſuch Cale 


4020 was 15 
no Share of the Freight. It wag; referred ta Sit E 
Het to certify the Tourſe. ot the Admiralty, who certt- 
1 Wein a Af that * wag AL in all Places, and o- 
the 13th of July the Plaineil was dilmitt, — 


and Chee of the Admiralty, the B 


Admiralty, 


Faſhion contra Atwood. 19 July öS 


Bader Peg living in 1 was agent and Fadoz fo? 
Agreement. Atwood nom od et to ſell. Norwich, Stuffs in 
nn" London, hich Atwood tent him;from Norwichs And in 
Ante 6, 5, 11, 12, the Management af this. Trade Atwood charged Pearſon 
ft 35, 6. With Bills of Exchange; and it 16 Kell out, that; Pcarſon 
en had ſold in Atwood's Name divers, Cloathes ke; Poney 
papable af'future Days; and doubting de had not-Goods 
in his Hands to make good what he had undertaken by Ac 
tepting Atwood's Bills, infomms Atwood pe. 175 und At- 
wood agrees, that Pearſon ſecure- 

i --: &c.. he had. At this Time A was; 
Eborne and others by Bond; and ee was 1 

indebted to others on his own Account: Pearſon . 
/ allgns to his Creditozs the CM, bb 5 
wood; Atwood and Pearſon hoth d he N 
Pearſon, and the Aſſignees of "I ebts due 10 At 
4 


— * 


Tenn. rin. 2 Car. II. in | Cancellari. 


«gwen *by Parſon ta his Creditors; ſue the Exeratrix of 
atwobd ko; td have the Benefit of the Debts due to At- 
wood fv2 his Goods fold dy Fearſon, 'but aligned by/Peat- 
{on to His own Creditoꝛs. 4 


The Queſtion was, whether the. Aſngnee bf the Debts | 


by Parol made-by'Pcarſon, and the JParol 
Atwood; that the Goods and Debts which Pearſon had, 
and eontrated fo2;\ ſhould be his Security fo2 his Under. 
taking-fo2 Athogd? ſhould 9 — againſt the Crevitozs of 
Atwood, eſpecially ſuch Creditozs of Atwood ag had 
Fonds; fo2 the Perſons who had bought Atwood's Goods 
of Peart did know that the Goods were Atwood's, and 
not Pearſon's, and entred in Pearſon's Books as Debts 

due to Atwood, not to Pearſon ; and thereupon we of Coun: 
lel with the Executo2 of Atwood; and the Erevitozs of At- 
wood by Bond inſiſted: l 

iſt. That the Saods were fold ” Atwood 8 Soods, ju 
the Buyers entred in Pearſon's Books as a Debt to! 
wood, Pearſon han no Remedy on the Contract; but At- 
. wood Was Tolelp Owner of the Debt. 

-24y. That the Debt being a Thing in anion, is not 
transferable by Law; ſo'/as-notwithſtanding the Agtee⸗ 
ment of Atwood, he il in Law remained Creditoz; and 
this is a Cale between AXo2s'and Tranſa#o2s in England, 
1 of Merchants, who by La- Merchant may ' affign 

8. Ms 

zaly. That though in Equity Pearſon might retain; 92 
be intitled in Equity to the Debt againſt Atwood himkelk; 
yet now the Cale is changed by the Death of Atwood; fo 
now the Credito2s of - Atwoed by Bond are in a bettet 
Caſe than Pearſon, who had no Title but by Parol; and if 
Pearſon would ſue the Executrix of Atwood, the could not 


reement of 


pay him; bitt ik the div, ſhe ſhauld commit a Devaltavit, Devaſtarie; 


and break her Oath as Exetutrir; and the Allignees of 


Pearſon could be in no better Cate, than Pearſon and his | 


Executo28 were. 

4thly. The Creditos of Nod by Bond had a good 
Title in Law to be ſatisfied out ot his Eſtäte and Debts 
and they had done nothing to p2ejiſdicetheir- Eitle: And 
the Caſe is not the lame, koz the Sdeds remaining un⸗ 
fold as fo? Debts. 


The 
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38 Fe: Term. Tr rin. 32 2. Car. II. in a Caeelbrt. 


Che Lo2D Chancellor: 2 the Agreement pentſon had 
a a go Title in Equity to the Debts, which in Equity are 
became his, and are no longer ee Meekox 
decreed fo the tax ee of Pearſon: e 


Ba Yb TY; 118 

| Pethinks there. was another Equity foz aten but 

was not mentioned 92 inſiſted: on, viz. Chat in Cale 

- of Merchant; and Faiz, the Merchant ſhould not 

Account, have Account from the Faſtoz; but if the Faſtoz were 
out maze than could be demanded from his Kalos 

(as in this Cale it happened) _ Verchant wou 

itt make 22 4") 01 J. 11 


th gk: 7 10 21 1 1290 - 2 py 


. ee 20 July 1056 ene 


joint Trader. To Dzapers entred into articles of eee 
each bꝛought in 100d l. Stock, there was no BY 
nefit of Survivozſhip, neither to become indebted without 
, the other, neither to take out ok the Stock without. the 
other: One became indebted 100 |: without Conſent of his 
Partner, made his Wife Executrir and dien; his ite 
Account. conkeſt Judgment fo2 the Debt, the other ſues koꝛ Actount 
and Relief againſt the Credito2 and the ite; they cont- 
feſs the Articles, and obtaining the Judgment, - In 4: 
And 20 July 1680. on Debate, The Lozd Chancellor 
granted an Jnjunitton againſt the Judgment, becauſe the 
Debt related not to the Parnerſhip, ſaying if this ſhall be 
ſuffered. no Trade could be in ſuch Cale. Phe Trey 
cited Atwood's Cale, prox. ante JG» n all Wi; 


Eodem lie, 
Sollicitor receives The Plaintiff having a Gar fo2; Boney, the Plain: 
the Plaintiff : Mo- tiff's Sollicitoꝛ without Oꝛder from the Plaintiff received 
9 his the Poney; the Plaintiff knowing nothing of it pzoſecu- 
Vide 1 Chan, C. 71, ted again. On Complaint the Sollicitoꝛ was oꝛdered to pay 
86, 87. back the Money; with Intereſt, Coſts and Charges. 
| But as to the Plaintiff, , the Loꝛd Chancellor allowed 
the Payment good, and bid the Plaintiff, if be wy ws 
his Bemenr againſt his Sollicitoz, | 750 | 


4 Anonymus. 
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Ker 


of him and his Mike, and he ſwears it, though the we 
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Term. Trin. 32 Car. II. in Cancellaria. 3g 
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The Wife's Anſwer 


"HE Wife Executrix to ſe- ud 
to not prejudice the 


cond Pusband. A. Biſt is | uſt Husband. 
diſcdver the Truſt; che Musuaud and diſagrees in Teſtis fingularis. 
the — and _ — * their — die Pit *** 101, 275 
band denied ths, Tru ut the Mike £ The 

Caule proceeded tu Penzel ig k. dived the 

Cruſt only by one Witneſs, which the Plaintiff infiſted on 
with the Wife's Confeſſion w be ſufficient, the Matter 
being but in that, wherein ſhe was concerned as Executrix. 


But. the Bill mas dilmiſt. quia the Ullife's An [ not 
— ank er: 


bind. the Puslinnd, ex E-Chu 


Fs accoming to the Cale of Paget and Paget, paſt. 173. 
The Wife's Anſwer alone without the Þusband, is no 


Anſwer.. 1 34 | 7 1 . . = 
But where the Hugband pitts-in a Pied, in the Name 


 jeant Rawlinſon. = 


refuſes to be fwo22;” yet the Plea ſhall ſtand as to th n bs ib [aj 
7 Cf 15188] 154808 at 110 


band. Dee I Chan. C. 290. L 31 111811 17 N41 : 
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Trial direded on aM N Agteement mas made under πỹ¾⅛ and Sen 
Point not in Iſſue. that Balch was to pay A: S. het Debts ling 
Poſt 156. 300 J. and the was to diſpoſe by her Till anp 
| Sum of Money not erceeding 2001. and A. S. 
being ſeiſed of an Eſtate fo2 Lives, to her and her Heirs, 
of the Ret02y of Huiſh ; it was agreed, That if ſhe had a 
Child, the Child ſhould have the Refo2y after her Death; 
but if the Child died, the Plaintiff Balch was to have the 1 

Eſtate. This Agreement was made in ©O2der to a Bar: #8 

riage between. the Plaiptiff and A. S. The. Parriage took 

Effet, the Child died, A. S. made her Till, and thereby 

gave 1501. in Money Legacy, and died. The Defendant 

her Heir bzought an Ejetment fo2 the Reffo2y, and reco- 

vered it by Uerdi#, as he muſt do, there being no Eftate 

vet pafſed, Balch erhibits his Bill, ſets kozth the Agree- 

ment, and pꝛays Execution, paying the Legacy and the 

Debts. The Defendant by Anſwer poſitively denies the 
greement: The Cauſe went to Pꝛook and Hearing ; the 
Plafntiff pꝛoves the Agreement fully; the Defendant exa⸗ 
mined one TUttneſs, to pꝛove that the Moꝛning befoze the 
Marriage, A. S. was troubled and wept, and declared to 
him, that the Reaſon of it was, that ſhe would not marry un- 
lels a Writing, which ſhe had made to her Pusband, mw 
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be delivered to her again. Whereupon a Writing was 
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Th e Queſtion only upon Bill and Anſwer was: Agree 
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linered, vet it c wein to no moze t at he deli⸗ 
red ty ve it. her Power to-deftroy it, which the never 
vs tor it 18 þzbted the Husband had ſt after her Death: 
And fr the De t be too hard fo? he in the Foꝛm of 
Pyoteeving, coturini ſo late, we have more ar the Strength 
of the Caulk ens rt in Point of Subſtance. 
The Court faty can too late, and W pouly do nothing 
in the Bottonz7# $5900 #0 "_y 


Note; The Court direfed this Trial not upon a Deed 
ſhown, but upon Patter of Fatt, 
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Poſt 48. 1 5 
Surrogate Deputy 
_ within the Stat. 115 g 
E. 6. 

Pee About, it hay 
Vide Lockner & 
Strode. | Ws” 
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Deed brought into 
Court for Uſe of 
each Party. : 
See 1 Chan. C. 11, 
231. & ibid. 48, PF; 
69, 292. 

1 Vern. 480. 

M. 32. 
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Knight contra Cooke. Eau die. 1 0 


| aun A 


S. ſeiſed of the Reberſion after an Eftate fo) Life; 00 Miſtake: in 4 Con- 
„ divers Copphold Lands, and two Acres of Freehold n Chan. C. 
Lands, which Freehold Lands were in the Poſſeſſion of 70, 55 xt 
Ralph and the Beſt in A. B. C. 1 5 
J. S. afligns to J. D. and ſurrenders the Cappbold, 1 
J. D. afligns the two Acres ok Freehold to the Plaintiff, Poſt 225. 
and inter alia, the Copyhold in the Tenure ot James 
Thele Alignments were on valuable Conſideration; the 
Bill charges that this was a Biftake, James being named ! 
fo2 Ralph; and that the true Intention of the Parties that 1 
made the Aſſignments was, that the Copyhold in Ralph's 1 
Tenure was to be-afligned, and that James had no Copy- 
hold there, and therefoze muſt needs be intended that 
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Ralph had; becauſe James had none, James and Ralph ha- jj 
ving both the lame Sirnames. Ho © 
It was alledged, that the Aſſignment and Polſeſon had 1 
been twenty Pears; but after it appeared that it was but 5 
four Pears, ſince the Tenant fo2 Life died. 7 
The Loꝛd Chancellor inclined at firſt againſt the Plain⸗ 7 
tiff, but at laſt declared, that the Copyhold could not paſs 9 
but by. ET only, and not by Conveyance. W . 


Colſton contra Gardner, Eodem 7 | 


The Caſe Was. 


HE Piaintiff erhibiten a Bill foꝛ an Account of a Account of a per- 1 
Perſonak Eſtate, and an Aetount was vecreed, end auen Eftace' "he 1 
referred to a Maſter to take the Account; Exceptions were 5 Biden 
taken to the Account, and referred back on one Exception. een 1 
In the Interim the "Defendant having had a Treaty fo? the * Hf 
Parriage of his Son, but nothing toneluded; he did by 

Deed, in Conſidetation to enable his Son to make a Join- 
tute in Caſe he married, and in Confideratton that his Son 
had undertaken to pay his Debts, amounting to 17086. 1. Mt 

(ettle all his Lands upon his Son and his Heirs, the Lands 1 
being of far greater Ualue, viz. many 10001. and 1 
the Creditoꝛs were no Parties to the Deed, and in the 1 
Deen a Power of Revocation reſerved to the Father in Wo 
G 2 Ca e 1 


EG 


| | | 4 my — 1 — — u 


ö 


Cate the Son ſhould vie without Iſſue. This was done 
befoze the Bafter made his ſecond Repoꝛt: And the ſecand 
Repo2t varied but 11 J. krom the kozmer, being about 400 l. 
due upon both Repozts: Pꝛoceſs of the Court was pur⸗ 
bet ſued to a Sequeſtration a gainſt the Father and his Aftigng 
| ; 4 5 

| 4% the Dok being taken up on Attachment fo2. diſobeying the 

| 7Then, „, Dequeſtration; but being examined,”ercuſed pimſelf by the 


Jͤ 2-4 I Sf: 

The, Queſtion was, whether the Son was liable to the 

Sequeſtration in this Cale? Which was much debatey by 
Counſel on the Son's Behalf. n 


it. Betaule there was no Land demanded by the Vill, 
only an Account of a perſonal Eſtate. 
_ 2dly. Becauſe at the Time of the Alienation, the ac⸗ 

count was not aſcertained 02 adjudged, and the Caſe of 
an Dutlawzy was juſt ; the Party aliening after the Out- 
lawry, his Lands were not ſubjet to it in the Pandg of 
the Alienee. And id . 

_ zdly. The Sequefiration was fo2 the Contempt, not 
fo2 the Duty, IYEt 1990 


The Lozd Chancellor took Time to adviſe on the Caſe, 
and now, 8 February 1680. Delivered his Judgment, and 
ſatd, he would explain himſelf fo2 Learning and Uſe,  - 

Pe obſerved that the Judges at the Common Law were 
ſevere, and unwilling to ſuppozt o2 aſuſt the P2oceedings 

ok Chancery: And therefo2e he would cite ſome Caſes and 
Pꝛoceedings againſt the Pꝛoceedings in Chancery firſt, and 
then apply them to the Caſe in Queſtfon. 


Object. 1. That this Deed oz Settlement was made be: 
| tween Father and Son only, and the Friends of the 
Son's Wife, noz Wife, no Party to it: And all the Eſtate 
the Father had in the Wold was conveyed to, and ſettled 
upon the Son in Conſideration of this Marriage to be, 
and 1700 l. to pay his Debts. Kiſs | 

2. That a Sequeſtration does not bind till laid upon it, 
92 at leaſt not till oꝛdered. 15 

It Common Law a Pan map convey away his Eſtate 
bekoꝛe Dutlawoy. os 


* 


1 15 and 


Ip 4 


"Term. Hill 32 8 35 Car. I H. in Gn” 
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and then the Low Cbencellor e cited theſe Caſes at the 
Common Law, as follow: has” 


| A 


RY 


41 Jac. Cro. fol. 651. Protlig contra |  Seque- 


ſtration. 
75 Car. 1. Heber x Caſe. Trover gift: . 

ac. Elwes. Jnvitment fo? Murder fo? a Layin ng 
on a equeſtration, one being killed: Duefffon if juſtift- 


able 02 not, Pardon ſued out. 
Theſe Reſolutions were fo botd and ebnete that it 


was (Injuſtice) to maintain them where Conſcience and 


common Poneſty was concerned to p2eſerve People and 
their Eſtates from Tricks and Cheats; and no Remedy 
fo2 any Perſon in theſe Caſes following, if thoſe Re- 
ſolutions were matntainable ; but they lince have been 
changed. 

3 _— I. Roll's Abridgment 376. Bond loft not reco⸗ 
verable. 

22 Edw. 4. fol. 6. A Releaſe obtained from Traffe, 
no Relief, fo2 Ceſtui que truſt: 

13 Jac. Finn and Powell. 

11 Edw. 4. Reſolved that Money o on a Bond, and the 
Bond loff, and after ſued foz, yet no Remedy, but the 
Yoney muſt be paid again. 

13 Jac. Powell contra , Null Account 1 
Executor. 


Eodem anno. Glaſſeock | Entry lawful tor Con- 
dition K 873 not to be relieved. 0 9 
14 Jac. Bromadge contra © Eledfott to pay Da 


mages fo2 erecuting a Bargain in Specie. ' 

Trin. 17 Car. Either cited in the C. B. o: in the Star- 
Chamber, moved by Serjeant Bacon fo; a Pꝛohibition ſur 
Sequeſtration: The Judges found on Debate, that the 
Land was not within the Sequeſtration, for which the 
P2ohibition was p2ayed ; but if the Lands, f02 which the 
P2ohibition was prayed, had been ſubjett and within that 
1 it Was granted the Sequeſtration had been 
awful. 

Court-Baron, A Levari fac may be renewen from Time 
to Time; and in Chancery, may be in like Manner as ar 
Common Law. 


and 


. 


Rules of uelt r:4- 
tions. val Cui. 
e. 
1 Vern. 38. 
Poſt 163. 
1 Chan. 2 92, 211; 
441. 


And may — Land and Copybaid tog, and may be 
; extended to a Perſonalty, fo2 a Sequeſtration; to be lafy 
on and adminiſtred by Court of County,” never to bs lain 
on but conſcionably. + - 
Seguettration to come-bona fide, withour 'Confderation 
et good. 
, - Derby Com- contra Conn. "Angrams; 'Sequeftration goes 
not till Suit revtven againſt the Veit, unleſs the Father s 


Conveyanice be pleaded. + 
Witham and Bland: A voluntary Conveyance to the 


Heir, to avoid an appzoaching Sequeſtration againſt the 
Heir, good, ik bona fide done: But in this Caſe dar 
Nn appears, Authozlty and- Reaſon againſt it. 


Reaſon 7. Not to allow it in Caſe 0 of a un Dan be 

Creed, FU | 
Makes this Court Jllufory. 3 

Permits Mankind to be Cozened. Oy, 


And two are ſettled already; Witham: and Bland's, which 
began in the Time of my Loꝛd Shaftsbury, und was where 
the Son claims afxainſt the Father, &c. which came to be 
heard the 4th of March 1672. And was in November fol⸗ 
lowing befoze his Lozdſhip, the now Lozd Chancellor, a 
Sequeſtration was ozdered to iſſue. HH en 
The Son departed from his voluntary Conveyance, and 
ſet up a pꝛioꝛ Conveyance, with Power of Revocation: 
but the Deed being without a Power of Limitation to " 
mit new Uſes, which his Lo2dſhip then and nom declared, 
that although no Power of new Limitation was expzeſſed 
in the Deed, yet the Law gives the Revoker a Power, 
fo2 he that has Power to revoke has Power to limit. 


17 May, 29 Car. 2. Langley, and Breydon. A Raz 
tion fo2 Perſonal Duty, and then declared a voluntary 
Conveyance on-Purpole to bar Sequeſtration, void. 

And here in this Caſe, the Wife ſhall have that at 
of the Eſtate ſettled on her fo2 Jointure, 


 Dbjefted by Sir Fran. Winnington ; Pour Loꝛdſhip vecla 
red a voluntary Conveyance would not bar a Sequeſtra- 
tion, therefore permit us to try it. 

Curia. No; J am of Opinion there is Fraud apparent, 


and needs no "Trial fo2 Satisfaction. 
4 | Snelling 
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ki e vg contra. 80 . Lid 77 3 
5% Inu ung. 90 Joti iis 161336 307 done * 5 9 5 

Nin hav moet . 8 took nfie __ 
. 4 — cate — Vide 45 BR. 

to/difcodeo/Danvs/fiilget 82cv thats he ndrhtiiertend, not i Chan. C54 . 
inowiogrrfe Place au mb Tenants. /!5qot pleanodcþls & 34, 36, 
Purchase ez valuable Torfiveration 6HiithoutNodiceo11Gf 

The Low Chancellor allowed the Plea, foxfſnch Pur- Purthaſer of Lands 
thals chan at be hurt un Chan y:agaj6@ thei Mira; und ſubje& to judgment 


not anon. ar to diſs 


therefoze Squib ſhall not be enfoxcen to diſcover what Lands cover, otherwiſe if 
are ita ” 8 to Decree. 
4 . was ninth-vivated, auoebſt rb Wündeu Indy: 


1 Chan. C. 34, 38. 
ment vinds che . wha ever had it : Ain the — 4 aki 
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tame: wo rr amr 
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is given him by A 
the Knee uten am was not at Common Law. 30 


The Conſeguencr of this will maße all — 
„which ate a Secuvity by Lam; / ta became 
cz for theTonuzee mut extend the Whole;"02 a 
Paiety 0 of the eye And if he-omit:any Part, his Ext 
tent" is avdivadle; dnn by Conference, de chat achnam⸗ 
ſedges à Wtutute o Jungment, and after aliens any Part 
ko; valuable Conſrration ſecretly, it will be: in his Power 
ts abel des dnn Securittes-. 751 eg 0 u 01 

4. Thore will be u Difference between 0:Judgment ob; 
taſted? P2Wahſent7ahv a Jungment in Iovicuoi, dz Pros 
ceſs of Lats; in which Cale it will be very hard faz 


ice of the Lam, 2ohether he cutry it fecretig oz openly; 
02 to enable any other Man to do it, by ſecret 02. other 

cans, 
mh 5.' Where Men tontran, the Purchaco? map: p20vide fo2 
Amel by Covenant; but he that xecovers:by Law, can, 
not pꝛovide ko bimieit vn Covenanty ſo that the Cale ik 
moze ſtrong in Caſe of a Judgment, than in Cate of a 
Moztgage, 02 other Eſtate by nn 
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though JENA Jab ned he Perſon and not 4 Land, and 5 
„Judgment ma the Jderfon naaul ume > an it 
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efonvont;-tohew Pigb Shericint the Co —.— 9 
merſet: The Bond was without Conticn, bn 
nally fob. Prerfemanctaafe CDH, ta favs e d 
Sheriff 'Hamnlofs'from Wſrapes; uawnto,p0y/the-Digh She- 
riff:outvf — = — Bioingi WT .; OM 
ones Arornty Gene 2 
— — voorſeliing:andofarming;th 
was void the Statuten t : Med 301 10 70 
uiSerjeant Maynard 1Infjſte@ofo?2 : the:Defemndants; That. it 
was the — — Agreement ita pap ut aut of the 
Pꝛoſits, ann the Under Sheriff mas but bia Subſtitute: 
— if the Pꝛofits did not ertend to:. then g was not 
tu pay ſo much, but ito be actountabte: And it they a⸗ 
mounted to moe, the Defendantiſhad mo! Power: to call 
him to account fo2 any moe than theiqovo l. only. 
Beſidesz the Statute mus not Menal, no ingiced any 
Forfeiture oz: other PuniGment on the Sperl, if be had 
farmed the: Office, /; ag of nne en 01 ſa 
nne 
Curia. My Lozd mas uf Opinion ſcemingiy, Mpot the 
400 l. ought tu be paid, but referred. it ta a Triaſ at Law 
in Dorſetſhire; what was. the nene 
to have 400 I. 0 nũ . 163 t e e 


1 1 55 * "er : 


Vide Juxon and 
Morris, fol. 42. 


Under:Sheriff 's 
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L ND in Queſtion was maztgaged ko Pears, atidipur- Lefee for rear, | 
1”. *haſev by AB. from the Wege the Conveyance Cree of ce. oO 
was of the F ee-ſhnple to AB. and the Mortgage: Leaſe o for him and his Wi: 
Friends in Ttuſt koz A. B. 34 on 013601 um N — 1 
Chen A. B. makes his WT after ehe Month at June nor feed by him, = 
1659." The Will was attenen by theer Teieneſſes accozv⸗ the Heir bath a i 


ing do the Starte; but he ier bekoze it wasligney by him- eres 1 
ſelf 5 the Devile was to his Mite and mads her Executrir, 1 Vern. 1. 133,403, b 1 
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and lekt het Alfets endugh to paß his Debts, as was Alledg- 435, 435 . 14 

ed by the Plafntiff, but Denies by the Mikes Counkel, but - vent. 35%. RP 

no Brück as kü thak'was'read dl vither Side, ©! 70 \' (5 Salk. 156 4 

Ehe Bill was by the Heir agalun the Truſtees and K. 377 „ 

Mike, to have the Term afffired with the Inheritante, be- | 4 
| 


taufe by the Oꝛigtnal Puerhafe the Term was to walt on 
the Inheritanck in Equity; which Inheritance did not pals 
by the Mill, (econtra) 'objefed,- tho in Cale of Land the i 
Teftato2 may ſign the Mill, elſe void. Pet in Caſe of ET 

Perſonal Eſtate, à Nut Pative Will-is good, and no 
Subſcription is requlred by the Statute, and this TUill is 
accozdingly p2oved by the Cite in the Ecclefiaſtical Court, 
und there may be Debts koz ought appears, - whereto this 
Leafe ſhall be liable; the Plaſintiff's Counſel cited the O⸗ 
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pinion of Hale Chief Juſtite, who took a'Difference between 1 
the Caſes; the Teftatoz's'Diiginal'JPureyalekept the Leaſe 4 
ſevered from the Inheritance to pꝛeterte it from Jneum- 4 
bzances; and where himtelt akter Purchaſe of the Fee nde | 
a long Leaſe/to' wait on the Jnheritante! 7 {-- 2 


Loꝛd Chancelfor-ſatd,- J will neither maße a Leaſe fon 
ears that walts upon the Inheritance where it is not Al⸗ 1 
eta in Law, to be Aﬀets to day Debts in Equſty, aud 1 
where a long Leaſe ſhould walt upon the Inheritante, the 1 
Inheritance being in Truſt in other Men, and the kong Trot of = Term 
Leaſe in the Purchaſer; and the Purchater dying invebt⸗ penal, 
ed, ſo that the Term in Law will come to the Executoz Hall be Aers. 
and be Aﬀets to Credito2s, thete.J will not make it no Q Pl 
Iſſets in Equity. | kay N 
* My, Keck offered Reaſons with that Difference. 
Churchill, econtra, ſaid it was the ancient Difference ot 
the Court, 1 N 
Lo2d Chancellor affirmed the Difference. 
H | | 


Then 
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Then Keck objecten that here was a plain Jnter*on of 
the Teſtatoz, that his Mitt ſhould" baye ft, and the T1 
though not ligned is a goen Declaration ar a Trum oe a 
Term tho' not ſigned by the Party, becauſe ſuch a Mill 

n 18 good ug to Aa Chattel the Statute.-:; 1 (FIR 7 
T.) Chancellor decreen kes the JPlaintiie: againſt ' the 
Qill, and ain elſe the Statute would, be at little Eten, 
\.--  -  fo2 moſt Eſtates have Leales, Extents oz Judgments 
waiting on-to;p2otet- the Inheritance, .&c. and if; they 
ſhould be divided from the:Iuherftance by a Mill not ſign: 

eb by the Teſtataz, the Statute would be of little Effet, . 
In this Cale J was not a Counkel, but rememhzed the 
Cale of Nurſs and Varworth 1674. reſalven by his Loan. 
hip, which in Reaſon J thought-was contrary to the Rea- 
ſon of this Caſe; fo2 there à Mil which was vold as ta 
the Inheritance, vet was mape gaod as ta the Leale that 
waited upon the Inheritance, and the Cale there was 
ſomewhat ſtronger, becauſe the Deviſee of the Lands was 
Plaintiff there fo: the Term againct the; Truſtee ot the 
Term and the Peir, but is here Dekendant. 


PPV 
Heir of Morteazee XX JHERE the Heir of a Moztgagee was decreed. to 
convey the Land to an Adminiſtratoz of a:Yort- 


decreed to convey Y 1 | 
ro of gagaz, tho the Moꝛtgage was kozkeited, and the Þeir.in 
Quere ante 1, 4 Poſleſſion by Deſcent, and no Want of. Aflets, and the 
1 Chan, C-233,235- Moztgagoꝛ did offer to redeem, the Lowd Chancellor faping 
Pod 41, 2:0. *'* fo2 Beaſon, that the Moztgage⸗Money being Part of the 
M. 21. Perſonal Eftate, the Land ſhall go to the Adminiſtratoz, be- 
2 Ventr. 345, 351. canſe the Money would have gone to her. And quare, {f in 
ſuch Caſe the Moztgagee ſhould have deviſed the moztga- 
ged Lands by Will in (Uriting, but not atteſted accozding 
to the Statute, and that Mill pꝛoved in the Eccleſiaſtical 
Court, whether the Deviſee oz Executo2 ſhall have the 
10000 oney when clearly he meant the Erecutoz ſhould 
not have it. | 7 4 CI 
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CAN CE LLA RIA. 

1 5 * — OREN] - 5 lee 

Sir John Winne contra Sir Thomas Littleton and vero 3. 8 c. 
his Lady, William Price, Ec. 30 April 1681. 


3 


* 
J * 


HE Caſe on hearing was, William Price ſeiſed of Martenee.30 :Feas 
Land in the County of Flint, Merioneth and Den- Adminittraror ſhall 
big, conbeped them to Goulsberough, büt de“ mon tbe, Money, 
feazanced koꝛ Payment ot 1600 I. and Intereſt to gaser (having 0- 
Gouldsborough. Sir Richard Winne was Patty to the De. ther Lands Land, 
feazance, and covenanted with Goulsborovgh to pay the % Js. 
Money in Caſe Price failed; and in ſuch Cale G. was to Are 49, . 
convey, 8c. to Sir Richard Winne, who on Faller of Pay- g. © 6, 285, 
ment by Price paid the Monep, had the Lands conveyed to : Ventr. 348, 351. 
him, and entred and enjoyed the Lands divers Pears. 

Sir Richard Winne being thereof #9 ſeiſed, and ſeiſed alſo 
of other Lands in other Counties in Wales, thereof” Part 
lay in the County of Merioneth fas Part ot the moꝛtgaged 
Lands did, but of: no Lands in Flint and Denbigh, but 
the moztgaged Lands, ) made his kalt ill in Writing, 
viz. and thereby deviſed to the Plaintiff" all his Lands; 
Tenements and Hereditaments, in the County ok Angle- 
fey, Merioneth did Carnarvan, 8? in any oꝛ either of them, 
02 elſewhere within the Dominion of Wales. And after 
the Bequeſt of ſeveral great Sums and Legactes,-did'give 
and bequeath all the Keſt and Reſidue of his Goods, Chat⸗ 1 device all my 
tels and Perſonal Eſtate whatſoever, his Debts, Lega⸗ 1 Do 
H 2 ci 0 8 anh C. 10. 
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— onal Eftare ed, without naming any Executo? of his ſaid Mill? and 
' but nameth none, the Dekendant Dame Anne being his Siſter of the Half 


14% Letters bf Adu 


dhe Miene) 5 ese Payable to the Poztgagee and. his Pers, and that inthis 
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32 Term. Paſch. 33 Car. II. in Cancellaria. 


W W Is Fs TY — — 


k cies and Funeral Expences, being firſt-paid unto his Lo. 
ving, &c. _ whom he made ſole Executo? of his 


Teſtator giveth all [aſt (Ulill, (leaving a Blank) Che ſaid Richard Winne di⸗ 


is Executor, 


it is void, Blood byte Pyther s Side, and next of Kin, dit take 
Vide 1 Chan.C.198 Sf | eaten of{his Perſonal Ettate with his 
Will annexed. „„ 


And derein the ſole Queſtion was, to whom the Mozt. 

gage-Yoney being now come tu 3000 l. Mould be paid up. 

on Redemption; the Plaintiff claimed it, becauſe by the 

Will, the moztgaged Lands did paſs unto him, and con- 

ſequently the Benefit of the Moztgage⸗Money, the rather 

fo2 that Richard Winne hay entered on the moꝛtgaged 

Lands, and was in Poſſeſſion at the Time of his Death, 

And the Deviſe of the Perſonal Eſtate was void, being 

deviſed to an Executoz and none named. 

The Adminiſtratrix inliſted, that now by the Rule and 

Courſe of the Court, where Lands are mo2tgaged fo2 Pay- 

ment of Boney, the Boney ts always acroutited Part of 

the Perſonal Eſtate, and fhall: go to the Executoz oz Ad- 

Where Lands are Miniſfrato2 when ever redeemed, tho' the Moztgage be in 
mortgaged forPay- Fee-ſjmaple, as here it was; yea altho the Money he made 


of tho Perſonal E. Caſe,” the Perſonal Eſtate being deviſed, to his Executoz, 
ftaro, and thall 89 ig a good Declaration that bis Perſonal, Eftate ſhould go 
or Adminiſtracors, to his Executoz, tho the Devile fo2 want of naming an 
and notro theHeir. Executoz is vold as a Devile, and conleguently the Wo- 
See 1 Chan. C- de lep belongeth to her as Adminiſtratrir...; Ind.it was in- 
Notes there. fozced further, That the Intention ok the Teſtatoz was 


* 


Ante 29. 


Pot 125-116, 221, Olly tu pafs his Paternal Eſtate,” becauſe he does not ex⸗ 


pꝛefly mention. Flint and Denbigh, where the moztgaged 
Lands lay, : ſaving only Meriencth, where Part of the 
Moztgage lay, but his Paternal Eſtate alſo lay there, and 
chargeth the Deviſee of his Lands, with a Bent⸗ charge ta 
another Kinſman, which ik he ſhould; charge the ſame on 
the Moztgage, would be in Bart loft unon the Redemption 
of. the Poztgage. And Pen when they ſpeak of their 
Lands, uſe not ta call their moztgaged Lands their 
Lands; and when the Teſtatoz deviſeth by the Mods all 


my Lands, he intended his Paternal Estate. 
The Court thereupon, and after long Debate, decreed 
the Yoztgage-Yoney to the Adminiſtratr isn. 
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Auch, 


E Fathet and Son vin ar covenant Chek as eder 
to convey Lands on valuable Conſiveration, 42x. reed co 
the Son was infra ætatem, but being now come 3:4 1 Chat c 
of Age, * Father 18 Vecreed te porure vis 


Son to tonbve. boa 


* * 
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Adonymns ; 1661. 7 s d 

gi! 2311: The ft 0 8 "it 1644p5, 100 

0 E E N Eli Abel tounded the Hoſp ital or 
* eee appalnted five: Poo? therein, 6— of 

each p09? Perſotv to have therein 8 d. 'pet'(Utek, and $1: Tr, —. 

E lr t to the 700 | any made a Prebend Reli Dare anne had 

entiary of the Cathed2a 1300 127 IT; empore EN ® certain 

iſten' Guardian Ache, Land fo given to we Hoſpital 18 pital is now , — * 9 Ta, 

being in Ehantery uz the p09? Vrethꝛen to have Increaſe ee 

of Maintenance; it grew te de d Dueſtan, whether te 

Guardian chould hot have -Jfiereaſe allo: And the Detree 

was, that all abobe 8 1. per Anim should bs to the Poox 

only. Some ok the Counſel made a Difference bytween | 

this Cale and where the only Imployment was to be a 

Guardian, fo2 here he is made Guardian *whs is a Pie⸗ 

end. 
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Anonymus. 1681. 


05 R John Gell and others, who are Creditozs of Charles 
2 Agard dgceaſed, Plaintiſts, againſt John Agdderly and 
others Truſtees of Charles Agard, and agatnif Smith Ad- 
Tn jun of * * A N of Charles 
De viſe of Lands to Agar , an ˖ 1 editoꝛs o E And, againſt ot 
1 ; reh r 0 his Lands. f The Caſe on hearing 4 
1% 9... *” viz. Charles Agard ſeiſed in Fee of Lands, and indebten 
: to divers Perſons, conveyed! his Lands to the Ge of 
himſelf fo2 his Life, and after to the Uſe ok his Ci, 
| and by his Will devied the Lands to Adderly, Orme, &c. 
truſtees being Cre- f02 Payment ot his Debts, and died.» The Truttees being 
dirors pay them- Cxeditozs of Agard, and bound with him as his Sure: 
ſelves firſt. ties, after-this- Suit ſold the Lands, paid themſelves and 


an. C. 8 U 4 ö p 
[ Vers, ab. other Creditozs to whom they ſtoon bound, and the 
me Plaintiffs being alſo Creditozs unſatisfied, and nothing 
end of Covey. lekt to pay them, their Bill was to have p2opoztfonable 
ance is to payDedts. Satigfaition, - At Hearing the Loꝛd Chancellor decreed ac- 


„ e cone and declared, ... 


 & Kg % 


5910 1 1 e N eim! "+ ** * 
_ That when a Pan ſettles his Lands fo2 Payment of 


1 Chan. C. 22, 2 . 


Ante 9, his Debts generally, then all his Treditozs axe equally 
No Difference to concerned and intitled, and none is to be pꝛeterred befoze 


be made in Pay- another, and in this Caſe Debts without Spectalty ate to 
ment berwixtDedts he in the ſame Condition, and equally regarded as Debts 


by Promiſe- and 


Dzbrs by Special- by Specialty ; fo2 though there be a Difference in Caſe of 
iy, do 0000" in Executozs who are to pay Specialties befoze Pꝛomiſes, 
On Bill of Review, that is an Artificial  Peference-by Law; but an A 
35 Car: a. this De: Debt by Contract without; Specialty, is as juſt as t 
eres Lord Keep. Other, And the Convepance to the Erugees being chem. 
Foe" cr give them any, Preference bee others, -but eb n be 
Point, viz. that give them any Pz | „ but they. muſt be 
Received there in the fame Degree in Point of Payment and Satisfac: - 
Monies, ſhould not tion as other Trevitazs werk. And thaugh ſome Circum- 
bar ieh they Tantes in this Cale might give Pope e: Conwvence to the 
kad received, Cruſtees that they might pꝛeker themſelves, viz. that Ad- 
derly was his Servant, Orme lent his Money at the Time 
when the Convepance was made, and ſome Speeches 
tending to declare ſuch Truſt, pet that alters not the 
Cale; beſides ſuch Declaration was ſince, the Statute of 


- 
» 


. 


2 2 - 
Frauds and Perjuries.. — 20 4 $: een in 131 
\ ' ” 
= "Ro But 


* 85 7 the en De Jbijinſſr ator 190 
bt to Law; fo fat as that goeth, peter himſelf FT far 
as tht WR Exate e "bar no haters" D 


| . 13% 
1 Tiffin anne Tiffin. Vid 


nns . 8 
ante 49. 2220 7 tVern. 3. S. C. 
IIR Abger Maren teited in Fee of Lands in Loki 
Melford, &c. moztgaged the fame fo2 15 60 —ç.— 
bert Tiffin agreed with Sit Roget Martin fo 11 
of the Lands, and lane the Moztgagee, and bought 8 
eme; of Sir Roger Martin 'who tonveye® the Inheri- 
att 5 the Reverſion of the-Boztgageto*Robert”Tit- 
the n moztgaged Leale fo2 Bears was conveyed o der — the 
Tas and Groom in Truft ko: R. Tin; R. Tifin ſeiſed ane 49, 5e. 
in Fee of the Reverſion, any interetted i the the Leaſe fo? Poft 156, 160. 
pears, ut ſupra, in "Truft to _ oh the” Fideritance, 9 
makes his Wilt in Writing, hereby Devileth 
Lands in Queſtion to J. S. foz E an rde würd ſh 
the ſame Mill vevifeth the Landg in Queftion,” and aft his 
Lands, Tenements and 'Heredftaments, "(iaming none 
by Name) to his Wife; [charged with with febirax Sums of 
Honey ; ſhe after his his Death probes the inn, anv takes 
Tomintdration cum Teſtament antiexo; no Grecittrſr veing 
named in the Mill. The Wilt*'was made after 1674. 
to wit in Auguſt 1679. the fa(ltthf as Petr to the De. 
vilo2 exhibits the Bill againſt the Adminttkrätrtr and De- 
viſee, and againſt the Truſtees of the Leafe, "The C 
came to be reheard on Petitton ot the Wite, (fox the 
Cauſe was decreed agatnft her fdxjterly, beranſe the 
was to walt on the Inheritance;} And the mi a 5 
the Inheritance being made after 1674.) and” riot ſighed 
02 atteſted prout the Statute, was void. J was not 
at the firſt Þearing of Counſel, but now with 2. Solli- 
citor and M2, Keck, offered ts the n tis ot the 
Lozd Chancellor. 8 


1ſt. That it is true the Cuil 18 void and! ſneftefual, | e a . 
quoad the Inheritance and Freehotd. (67 den 

2dly. But is good and will take' Effet as to the Leafe lo 
and the Truft thereof, altho' that ſich a'Leafe regtarly 42 ee 
ſhall wait upon and go along with the Inheritance 20 
ſuch Attendance of the Leaſe is not by Law, bit is a . A024 1 


ture of this Court, but this Court will never make it v 


and Perjuries. 
Will. 
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op pay the 
daylthe Debt, 
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Fer 1 5 
15 8 ehe erm faz 2 
ebe al 1 1 5 wand de ,good. 
1 mi the 1580 arg ag tte ng as it they hav pati 
228-2 i&8 > 5 TEA oz herz Fr ng other nds. Ag a Devile 
of all; Land l (CATED, 1 N 9 Years in Lahde, if | 
ere be 192 © i aß Lands in the Deviloz but 15 
ah Wy 11 *hancell lor. decreed koz the Peir gat aſt the 
bes Fe bes Ws oy, the Statute would be ealily avoided, 
wall en d of dangerous;Conſeguence, .fo2.few 
| 1955 6 lalug but have Leaſes.o2 Ineumbzances 
py 5 Judgment, Kc. wait ing, 02. paoteiting the 
Inheritance; and if then may be diſpoſed by Kilt made 
without th thoſe. Circumſtances which the Statute requiteth 
in Cale of ;Deviſe. of Inheritance, norwithſfanding the 
Statute, the Statute is of little Eltee. ». . . 
A Auen was maveß that this aal was not accoz: 
ding to the Statute: But the Lom Chancellor himlſelf who 
moved it ant wered himſelf,. viz. As to that, That it was 
2. to be objeſted in the Court Eccleſiaſtical,. fp be- 
iy WARP Fewatk * An be e good Wits | 


a0 02.to poun- 
-quity v. „be 1 


Dima söd t contra / Elwall. 20 5 Jun 1 5 


| Falter takes Secu- =_ Employed. E. a Citizen of. Exeter, to ſeli-£02 hin 
= in 5 2 divers Iriſh Commodities, which E. — — 
ee 0 , ka D. who dmelt in London; E. . fold the Goods. in 


Principal. Truſt, and took Bond, fo2 the Boney, viz. ſo much as 
ragen käme to 300 J. and died; the, Defendant his Son is ſued 
Vide ante & prox. £02 an Atcount; the Mueſtion was, whether the Bonds 


Pag be a good; Diſcharge, fo2 the Dbligozs were failed, oye 
| on. ® 
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the Bonds taken, 1 it was faiv the Bonds werte ta th Ante 6, 7, 11, 12, 


: 


N 11 * 7 y | enera ommiſ- 
pole of Goods, map kel o viſpoſe on. Truſt without kon we, el en 
Truſt. 


be in the Power of a Faito2 that deals koz ſeveral Per⸗ Nan. bis on 

chaiits, and fo? Himſelf alſo, taking Securities by Bond 

in his own Name, if any of the Debto2s fail to gratify 

whom he pleaſeth with the good Securities, yea himſelf, 

and {play the Securities good oz bad into his own Hand, 

02 tntb -what-Hand he plealeth, which will put a strange 

Power in Fafto2s, and be extreamly pꝛejudicial to Trade Prejudice Mer- 

und Metchants: So in the Caſe of Gibbon and Doyley, _ * 

where the Teftato2/gave Reſiduum Bonorum to be divided ley. 2 7 

among Sirteen of his Kindzed by Name, as his Ere- 

tutoz ſhould voluntarily without Compulſion of Law de- 

clare ; the Executoz divides to Fifteen, and they were 

fatfsfied, and was willing to pay the Reff to the Sir⸗ 

teenth who now ſued fo2 an Account of what the Reſidue 

was; the Exernto2 pleaded the Matter in Bar of the 

Account, offering to pay the Sixteenth Man the Plain⸗ 

tiff, luch a Sum, which was as he pleaded, the Sum left. 

But the now Loꝛd Chancellor dffallowed the Plea, becauſe 

Heed was to be taken, that we make not fuch Examples 

under which diſhoneſt Ben may ſhelter themſelves. And if 

this Power ſhould be allowed to Fafto2s, diſhoneſt Fafto2s 

will have a very ſafe Shelter, and it will be impoſſible to 

diſcover what Goods he ſells fo? one, what fo? himſelf, and 

what fo2 others. If an Executo2 hath Oꝛphans oz other 

Mens Money in his Hands, and hath Power to lend it, 

if he do ſo and take Security in his own Mame, which 

fatieth, He ſhall anſwer the Debt of his own Monep, un⸗ 

leſs that he endozfe the Bond, oz do ſome other Thing at 

the Time of lending the Boney oz taking the Security, 

which may doubtlefs declare the Truth, &c. And in the 

preſent Caſe, the Fa#o2 by taking the Bond in his own 

Name hath diſabled ren ever to recover . 
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Mortgage. 


wert Ellwa 


— 


who knowing no other-but.that the Goops com 
161 jj it; there th vp 0 


- 


Vaemedy kaz the Debt at Law hut in Elliwkll's Maine un the 
Bond, which ede ee, the Bond was taken, 
cellor put the Detendant to pꝛove, that the 


The Low Cha Det 
Teſtatoz EIhwall gave patticinax Notice, ke the Plaintif, 


that he had told on Truſt, any to.wham;*whereupon-a Lec: 
ter of thy, Teſtato? to Daſhwood- wig: read, "wherein he 
gave Notice. ar the Sales ko Bartlet and" his Failing, 


The Bill was referred ta a Daſter,” © 00” 3 

Nota. There.was no Notice or the Band in the Rame 
Mut Lien u 
e SOGRT 5 NM-M ULS, | 

Newcomb and Dorothy Lor contra Bo 
may ft 51 #48 and Alice Uxor. ts ? l 40 +118 
A Nthony Young, being ſeiled in Fee of Lands, and a 
Þouſe and Will of 100 1. per Ann. Ualue, (the Plain- 


ok Elway not till after Bartlet. was failed...” - 


ttilk's P2oof was 1141. the Defendant's P2oof, 95 L. the 


Pedium 103 1. 02. thereabout) and being indebted 1000 l. 
and his Bother ſeiſed of. 60 1. thereok, to receive out ok 
the Premiſſes in Poſſeſſion fo2 her Lite, the Reverſign to 


him, agrees with the Defendant who had married Alice his 


Siſter, that if he would furniſh him with 1000 1. whereby he 


might be enabled to pay his Debts, and have no Jitereſt 
fo2 it during the Life of Anthony, unleſs he, viz. Anthony 
Young, during his Life ſhould think fit to repay it with Jnte- 
reſt, then he would ſo ſettle the Pꝛemiſſes, as that he might 
enjoy the Pꝛemiſſes during his Lite, and that the Pzemiſ- 
ſes ſhould. be ſettled to come to the Defendant and Alice 
his Wife fo2 their Lives, and to the Heirs of the Defen- 
dant after his Death, and that he ſhould. have Power du- 
ring Life to redeem on Payment of the ro J. with Jn- 
tereſt; but his Heir ſhould have no Power after his Death 


to redeem, but the Defendant ſhould abſolutely enjoy the 


Pꝛemiſſes, and gave this Reaſon, viz. that he might marry 
and have Childzen, and therefoze would have Power du⸗ 
ring his Life ta redeem, but his Heirs ſhould not, and 


nave ſuch. Jnſtruions to dꝛaw Aſſurances accozdingly; 


which was accowvingly depoſed by the Party who dꝛew the 


* 2 F * 
hk 44 111 
* 
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Allurance. The Aflurance dzawn. was a Conveyance to 


Bonham and his Mike, and the Heirs of Bonham; and 


Bonham and his Tife redemiſen the Pꝛemiſſes to Antho- 
ny Young fo2 99 Pears, if he lived fo long, and a Cove- 


nant, 


" 


. 


93 


- 


— x F 
- — - . ee 


0 : - — = " 
on : 
* 1 
| 
1 - 2 I 
. in 411112 
22—§V⁊ !! ũ ́ ¶ꝙ K ꝑ———ñꝝ].ꝶ ˙ꝗ—.p.„Äũ„ẽ˙,̈ã— Gm =-. * Ye * 


_— 


1 ars =. * * ” 
- = * lit. th * n — 
. — +. — r 8 . 2 _ — — — } 
— ———— 
@ o 
n. 2:2 Gar, I 
« „ 1 _ 
GS 4 PE Wwe SAS »% 1 4 J5 * * 
\ nd _ * a 4 4 
— _ ——— — 


4 
1 


want tab ie Xoong puring pig Life wan pap.to Bonkani 
1000 ls With; Intereſt from the Deed on fix Bonths Notfce 


i 
: 


ol 


then Bondam and his Aike to teconvey, and in 51 N 


Plainti Barth bel of Young, who,wa The eb. 


ter of Loüng s Bꝛother. It was p2oved that he had offend- 
ed 0. oo declared-ſhe Gould not inherit-him; that 
Alice being his Siſtet, he bad Kindneſs fox her. And this 
Caſe was not like other. Poztgages which are niitual. ' . 
But à Redemptſon was decteen by the 47 75 7 6 — 
and the Perſonal Estate ta be applied. to ain the Þetr to ⸗ 
wards Satisfaction of the Yoztoagr, bet güle it was a Se- 
curity, and being da, could, nat be extinguiſhed tip any 
Cobenant mape at abe Time, of, the Poztgage, The De- 
fendant pꝛayed a Re-hearing.: 'Tis true, that if it were a 
Yoztgage, no Covenant ſhould alter it, but this is not a 
Moztgage, but an,Eſpecial Contract, made, not in Conſt- 
deration of lending ot 2 hut on Confideration af 
Blood and Accommodation ok y of 


| tion Affair any; INeceſity.o 
| Anthony Young, and to ſettle his Eſtate in his Blood; foz 

he was refolved, befoze this 7705 was made, on two 
Things. 1. By Reaſon, of the Ankindnels ok his Meece to 
him, that ſhe ſhould not have his Land as Heib. 2dly. That 
if he had no Iſſue ol his own, that then the Detendant 
Alice ſhould be his Heir and hape his Land. But then he 
conſiders his own Condition, viz, he was indebted 10001. 
which chargeth him until that were paid, with 60 1. In⸗ 
tereſt, per Annum,, beſides incident and increaſing Charges 
by renewing of Bonds, Bꝛokage, &c. And as to the Con-. 
dition of his own Eſtate to anſwer. the Debt and Jatereſt 
of his Debt, his own Eſtate was in Poſſeſſign but 40 l. a 
Pear, which child not anſwer. the Intereſt, via. 60 1. noꝛ 
ever ſatisfy the Principal, neither could he have 1 d. out 


of his Eſtate to maintain him oo 
Thereupon he further conliders what Way to take to 
debar his JNeece who. had-diſobliged him ſa highly, as to 
beget in him ſuch a Reſolution as that ſhe ſhould not have 
his Land, and to.p2efer . his Siſter, who was nearer in 
Blood than his Neece, to which he had thzee.Yotives, viz. 
The Nearneſs of Blood. 2dly. Aindnels or the one and 
Ankindnels of the other. z ly. Pis Siſter had Childzen, 
but his Neece had none. So that pꝛobably it his Siſter 
had his Land, then it would remain in his Blood gill, of 
which he ſaw no Hope in * ee ee 
os ” 
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4 1 This Belvliſion th. prifer eee e gap 


nav firff” pꝛobipe fo 
any: Chis 18 $291 
hem burn te ee 
. A his Life; Pꝛavide 
e iter. 3 035 15 7 187 e 
: 4 1 Euntddrtaukkund 255 n ene 
8 my) that: if: Me be ent, 5 Mate 5 
FT 1 Feet yn fro hes Pele Pee uke, Wine ve 
e n es 1 Tl 
per Annum, nt Paintenance df 484. * 
jm, with Fe hor uf” pes — 


ot: moe! 5 is Pother 
_ Death who' was 11 7 ue 7 * 


* bn 


Pobher' 

kitg revern the. Shaw m bie 
W Js mos Deng Inf 0 

| J „n 


pf ſupr 
= Soi 


erein, at then- d 
ie, ah 1 1.1 i! Di 


ene + which s Scriveners make. Pane 


is no Uſe to be pald bükin lc wt 
i is freed om Clamo? of his erer Debts.” ba 


44; $358 +; &: 918 


adty. There is no Covenant! on his Part ever to repay 
ge Paincipat oz Jntereft, bur at his vwn Plealute, ſo 
no Intereft o2'Peincipal cotitd be required vr Dim: 
nf: 0 1917 75115 s 
zdly. The Land is conbeyed to aal and Alice his 
Carre, Sifter of Anthony Young, and the Peirs ot Alice 
the Ute, which were a range and unreaſonable May of 
Moꝛtgage, that the Þusband's Money thg YP be lent; and 
the Security be the Mike's; but this was ko comply with 
the Intention above, that the Land, in Caſe he had no It 
ſue, ſhould remain in his Blood, Foe 


And it was not unreaſonable in that Caſe, that the E- 
ſtate muſt no to Collatetals and Females, to pꝛeker a Sf- 
ſter befoze a Neece, eſpecially when the Sitter had Chil- 
den, but the Neece none, 


Object. Here is a Power to reveem, and it ſhall never 
be ertin# by any Covenant at the ſame Time. 
Reſolv. This indeed is an un Clay of bozrowing, ns 
Clauſe thall alter it. we 
U 
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8 1 . r — 


f 33 . 1 Cartcettans, 
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operty a Pottgage, it is 


ab Dccation,. "an is nat pz 
PM is; it: it ould be, K 


Contractus innominat. wo | 
Che Pilchiet of the oh 

| then it 1 899 be, ay Fa 
ation A of necell ts 

here {t is alte 0 ontrary. . * * by _ _ 


The ſpecial Circumftances of this Caſe diſting 
Bages, ann never like to be dzawn in 


from, other. Mo 

Example, ng wh . lend Money on ſich Terms, viz. 
1ſt. Never * demand Principal, oꝛ Interen, 

but to be wholly. iberty of the Bozxower, eſpectal 

conſidering that 195 zincipal. and Intereſt Boney wo 


[mobs the. alu $ 1 2 Land, py here, ik Alice had lived, 


| vet this (8. a. 4noze, h vecial Cate, viz. Content 
tion 15 3 and a Tanhbergtien not expzeſt m Nt by. 
averred, though not exp2eſt! in, the Wa and lo uus do, 
and o it appears. 4 

And the, wozft "of. the Caſe, aittaunts ta no moze than 
this, - viz. if he by; Marriage, oꝛ W p60 ſhould, not be 
enabled to redeem, his Ster ſhould have. his Land rathet 


than his Meece. 

110 n-Caſe ot a oftgagt; ML 201tgagee may erhibſt a 
- lie dllcharg the Equity edemption, and is an 
dauer to we ox gage, whic cannot be in this Caſe, 

c. Ergo, 

The great Keaſon & econtra, is the. Bilchiet that 
would enſue to Men in Want, who are enkozted to boxrow 
Ponies, koꝛ their-Neceſlity will invuce oz infozce thein to 
lubmit ta any Conditions. And therekoze tn general, and 
prima facie, the- Rule is od, that when a Moztgage is 
made, no Covenant oz Agreement in the Deed ok Mozt⸗ 
gage ſhall make it unredeemable on Fätler ok Payment; 
and therefoze it a Moztgage be to. redeem fo2-ears, oz 
during the Life of the Moztgagoz oz Moztgagee, and not 
after, the Mortgage in Equity may be redeemed-after, fo 
it is a trivial Clauſe, (not after) and is contrary. to 
Equity in the Creation of it, and mould be of evil Conſle- 
quence, fo2 every Lender would make himſelf. Chancellor 
in his own Caſe, and p2event the Judgment of this Court 
in a Caſe pꝛoper 'fo2 the e and Leh were a general 
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pꝛeſlion, and kigozous Ex- 
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© Therefoze Ad confiver if "there be an 
e in this Cale, 85 ag ane vip Wi 
Contrait-amd Agreement. -of all ide P 
Without Surpzize 02 Tonlideration.. W 0 de 
'To which Toſi 11 ho much thts Exe differs g kom 
pp Moztgages, and dom . * ME 1725 by 
Money tenders, ng to be dilly n Aike d "Ex: 


Hum 


p 1 El other; ud ulunk. 


3 | tion,” 
WF „Ehe Tow eee In 


an win i pj alt 


wats tine, a 79 Fo marſh Arg, o'r | 
rin Life Th bark Life of * ohh 5 5 1 5 
(eff. erhhere its that Money fender thak will pov Ku fluch 


erms? Foz here he can never know as bil Ke the! Voz 
W whether he 92 his pee "Exetitto; 
wall be Owners" of the Länd oz Suff Les of the Hotter. 
In Sir W oollaſton s Caſe,” a Rebemptfon of a Her. 
gage at the Suit ok other Creditozs was denied, 
ok the Length o Time, becauſe there dught to be 3 — 
when the 9 eng may be certain of his Interett, . ifhex 
o Land oz Yon 

3dly. This is enfozced from this, That in all Cduleg ot 


contgages tegularly, the Woztgagee hath Equity on hi 


Side to have a Decree to' bar Redemption on Faller 
Payment, as well as the Moztgagoz to have Redemption; 
the Remedy. is equitable and mutual. Regularly and 05 


Dinarily, this is fo, but it fails on the Moztgagte's Side 


during the BYoztgago?'s Life. Then 1. This is not an 
o2dfnary Moztgage, becauſe not ſubje# to the Rules of 
Moztgages. 2. And this Circumſtance doth make the 
Caſe not likely to be miſchievons in Conſequence, for” no 
Pan is like to lend on ſuch Terme. 

zthly. The Ualue of the Land conjoined to theſe for 
mer Conſiderations fs very material; the Land in Pol⸗ 
ſeſſion at moſt but Ualue 40 J. per Annum, beſides Taxes, 
Duties to the Church and Paoꝛz, and the 'Reverſion of an 
Eſtate of a Jointreſs in Being, and no Poſſeſſion ok the 
401. per Annum during Young's Life; ſo in Effet it is a 
Keverſion after one Life of near 100 J. per Annum, viz. 
40 l. per Annum, fo2 one Life, 601. per Annum after two 
Lives, and this conveyed fo? Security of 1000 1. no Jnte- 


reſt to be paid during Young's Like. 
4 | The 
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Object. here. Voung died quickly, . 
Reſolv. De might have lived long, and the Tvent chang 
eth not the Nature of the AFreement. 


What Man in his) Senſes would go by ſuch a Prece: 55 


dent 02 Example. 
Jf Young had lived. 7, 8, 10. 20 „ears, the Court would 


not have erden bim, much leſs his a FI 


Iwo other Reaſons, c. Gp . | 
1. From the Condition of his Estate. A 47 
2dly. Ok the Conſideration, &c. not only of. Money, 


9 Bears Die: 
ö FA 8 * N 4111 


„ 


but Blood and Kindzed was the. Conſideration: .of the . 


beyance. An . 


* 


Object. Conſideration of Blood is not + mentlanc.” | 8 : 


Reſoly, It may be averr d, and is Cully paved. 


The Lord North Chief Tuſtce, and Champer S.C, 1 Vern. 13. & 


ol 78. 


noon cane Williams. 21 June 1681. 
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Ter great — ruling Point in the Caſe was, whe: "Ceftay que Truſt 


ther Ceſtuy que truſt in Tail, ſuffering/a,Recovery, 


der the Truſtee who Had the Freehold in him; hut was no 
Party tu the Recovery, but Ceſtuy que txuſt in Tail was 


8 Tenant, ſhould bar the Remainder in Fee ok the Truft. - 


The Matter was much debated. on Reaſon. and Pꝛe⸗ 
tedents, 


in Tail ſuffers a 
Recovery, it is 


and no Tenant. to the Præcipg, but being in Poſſeſſion: HF good. 
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ſidents. The Lom Chancellor decreed it a good Bar, and 
took u Difference,” vie. e that thete had been a > Mg 
_ Truſt of a Truſt ko: LifSvetow'the Tru in Tail, i thut 


Bn 
„0 


= 


* 


in Cafe the Eſtate in Law dad been executed according ta 
the Truſt, and conlequently the-Tenant in Tail could not 
have barred the Remainder in Fee, if he had ſufferey a 
Recovery, there Ceſtuy que Truſt in Tail ſhould not bar 
the Remainder by a common Recovery, if there was ng 


Tenant to the Pradipe. Be fafd altd tha! a'Triſt is a 
Vide poſt 123, 247, Cvtature- of" Chancefy, und is not «within the Statute 
| &e. of W. 2d. de donis, &. and theugy m Tenant in Tai 


ok a Truff cannot bar the Bemainvet bn Fine, pet ik 
he makes a Feolfment, oz Bargain and Dull, he may 
bar his Iſlue. pen | 5 


im mund. MIC. > WAS 
;1.1._-Draper's Cuſt. july 1681. 
Joint - enants 8. QA Andrew King made his Will, wherein he deviſeth 
enants in Com- ) in theſe Wozds, | viz All the Reſt and Reſidue-of my 
1 Vorn. 42. Eltate whatſoever, both real and perſonal, J bequenth to 
1 Chan. C. 238. MY Erecuto2s, | the Survivor and Sufvivors of them; to the 
Poſt 214, 23). Intent and Purpoſe, that they do with all Tare and Dilt⸗ 
gence as ſoon as the Poney can be conveniently rai- 
ſed upon Sale of the Pꝛemiſſes, and ont ok the Rents and 
Pꝛofits which will accrew dut of my Omte in the Tuftom- 
Hotiſe, the Leaſe of which, and the Pyoceed and Benefit 
thereof J intend ſhould be pꝛeler ved koß the Benet or my 
ph to pay and diſcharge all my Legacies and 
Sir Andrew King made Edwards and Draper Eretutozs, 
and died, Edwards paid the Legatcies and Debts, and died; 
Draper ſurvived, and when all is ſatisſied, then my Will 
18, that the Term which ſhall remain in the Leaſe ot my 
DODtifice in the Cuſtom-Houſe and the Benefit thereof, ſhall 
be and remain to my Executozs Share and Share altke fo: 
their Care and Pains in Execution of this my Mill. 
The Executozs were Draper and Edwards. 
he Queſtion was, Whether the Teftato2 having in 
__ --:the*fomer Part of his Mill given all his Eſtate Real 
and Perſonal to his Executoꝛs, the Survivoz and the 
Siirvtvozs of them, but in the latter "Clauſe given the 
Term in his Dffice to them, Share and Share alike, the 
Exetutoꝛs are Joint⸗tenants of the Term, 02 * 
34 3* 4 | | | 
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Term. Trin. 33 Car. II. in Cancellaria. 
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in- Common; by the firſt Clauſe they are Joint-tenants, = 1 
but the latter Clauſe (Share and Share alike) ſeems to 1 
contradf# it, and the ſurviving Executoꝛ claims the Term ul 
by Sur vivoꝛchip. | . | 


7 Chancellor, If a Man deyiſe to his Executozs; = | 
e 


— — — 


ceveral Hen his Erecutozs, the Survivor muſt carp | yt 
all, fince the Judges will have it a. (Note; this was his My 


. 4 
— 


——_— 


very Expzeſion, vide ſup. fo.) Pet when the Teſtatoz 1 Chan. C. 236, 9. | 
makes a Oiſtinitfon between the Term. in the Dffice and | 
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the Generality of the Eſtate; ſo chall J, and fo he decreed —_ 


1 


the Term to be in Common, not to ſurvive. 

Rep. Methinks the firſt Tlatiſe, a Deviſe to Executoꝛs ' 1 
to pay Debts and Legacies, is no Deviſe oz Legacy, 1 
prout Dyer. K © wh SORE: = 
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The Company of Stationers. 15 Novem. 1681. 


On Plea and Demurrer. 


by Bill a- 
gainſt Lee, fo2 that whereas by Patents the zu 
and 4th of Philip and Mary, the (ole Pꝛinting and 
Trading fn Almanacks was granted to them; the 


Defendant did pꝛint and cauſe to be pꝛinted and vended ſe- 
cretly Almanacks, and fmpo2ted others from Holland, pꝛint- 
ed there, and ſold them, and pꝛayed Diſcovery. The De- 
fendant demurred and pleaded; The Oemurrer was in Ef- 

- feft to the Plaintiff's Title, that it was not good in Law, 
and that the Bill was only to diſcover a Tozt, as if a Bill 
ſhould be to diſcover a Treſpaſs in Lands o2 Goods. 
The Plea was, that he had been ſeven Years Appzen⸗ 
tice to the Trade of a Stationer in London, and Free, &c. 
And the Cuſtom of London was, that in ſuch Caſe any F ree⸗ 


man might uſe any Trade, &c. The P 
were over ruled, and the Defendant to — the 00. 


T0 he Caſe at 


At which „ 
were cited. 


1 


lea and Demurrer 


wm 


Richard Atkins em and Martha 15 Acheſon his 
- Wike, Plaintiffs, and George Moore, Miles Fle- 
ſher, and others of the Company of Stationers, 


London, Defendants, 
4 


It 


8 
It was then alfetiged; -that''the Plathti, the Laby A: 

cheſon being ſole Daughter and Peit or John Moore; who = 

by Letters Patents from Riiig! James, had the Pulbllege 

of ſole Printing all Books: which concern the Common 

Laws of England: And the ſald Moore by his Mill made 

George Moore and others Executo2s in Crut fo? the Uſe 

and Benelit ok the ſaid Dame Martha, to whom he gives 

all his Leaſes; and la the Benefit belongs to the Plain⸗ 

tiffs, and yet the Defendants, &c. do take upon chem to 

mint and publiſh the ſaid Law⸗ „Books without any Autho- 

rity from the Plaintiffs, fo2 Relief wherein the Plaintiffs 

have erhibited their Bill, and the Defendants being ſer- 

ved with Proceſs have accowdingly appear'd, but have not 

as yet pit in any Anſwer tyereunto, as by R then 
appeared. 700 | 
It was owered, that. an ho? be awarded agaiift Vide 2 76, 163. 

the ſaid Defendants, their Servants, Agents and Wozk- 7 Ver». 120, 156, 

men, thereby injolning them not to pꝛoceed in the Pꝛint⸗ 1 Noll. K. 20 

ing of any Law⸗ Books, till the Dekenvants ſhould ditecklp M. 39, zi. 

anſwer the Plaintiffs Bill, and this Carer take other Dy 1 14% 

der to the contrary. 125 A . 
May it pleaſe your Lowhhip; We. babe ſeveral Times 16 Feb. 1668 58 

met together and conſidered ot the Cale then annere ndnd 

acco2ding to an Oꝛder bearſug Date the * of 1555 —_— 

and are of Opinion, 
That ſuch new Law- "5ooks! as habe been impꝛinted 

ſince Moor's Patent, and atqtiired-by any particular Per⸗ | 

ſon oꝛ Perſons, are not by Law reſtrained by Moor's Pa- ns 

tent. But notwithſtanding that Patent, thoſe Men who 

have acquired them may pꝛint; but as ko thole N 

that were pꝛinted befo2e that mow? IR) re amo 

Diverſity of Dpinions. or % arr 


" Tens Miche 3 3 Car. II. in f Carell, 
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1 Kelinge, Jew Yah)! | Whit Hale, "Tori 
"'Twiſden, homas 'Tirrel ; Chriſto pher Turner 
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- Upon beuting Countel on both Parts this Day at the 26 . 167 
Bar, to argue the Erro2s aſſigned by John Streater Plain- 


tif, in a Weit de Erroz depending in this, -Houfe, which 
Abel Roper, Fraticis Tytan, John Starkey, Thomas Baſſet, 


Thomas Collins and Toll place K 471 againſt ohn 
dereaterz concerning the 12 "Printing _ 
Books. 
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Term. Mich. 33 Car II. in Cancel 


Boobs. Akter due Confideration-bad-of. what was r 

red on either Part concerning the lame; it is malten an 
adjudgen by the Lozos Spiritual and Temporal in Parlia- 
ment alfembien That the Letters Patents pleaded in Bar 
of the Action bzought in the Kings Bench, were and are 
good in Law, and that the ſald Judgment given in the 
Court at King's Bench fo2 the ſatn Abel Roper, &c. ggainſt 
the ſatd John Streater is theref02e erroneous, and ſhail. be 
and is hereby reverſed, Pune 0 415 we 
F he BOTS! IT 0a. Din; 
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Counteſs Downes contra Moreton. 16th No- 
„„ oe 


8 IR Lucy, late Þusband of the Plaintiff, ar⸗ 
conſideration de- ticled with her F ather befoze Marriage in Gonlidera- 
fetive when ſup- tion thereof, and 60001. to ſettle 1000 l. per Ann. in Lands, 
bes r Chan. C. 34, Ke. on her fog Jointuxe, but not mentioning the particular 
49, 78, 999. | Lands, and after Marriage ſettied on her int alia, his 
_ 7, 37-38 Farm in D. called Haſledon and Woods in called A, 

* the Farm Part of it lay as in the Bill named, and Part 
of 60 1. per Ann. lay not there, and ſo of the Woods; and 
if Relief ſhould be here koz the Part lying out. of theſe 

Intention, Uills, which were not well conveyed (as it was agreed on 
all Sides, the Conveyance was ſa penn d that they did 
not paſs) was the Queſtion ; but afterward the Pusband 
being made Cart. of Downe, made a farther Conveyance 
to ſome Friends whereby 500 1. per Ann. of other Lands 
were ſettled on the Lady fo2 her Life: The Þusband died, 
the Heir entred into that Part of Haſledon Farm, and of 
the Mood not conveyed. It was pꝛoved by many Circum- 
ſtances, and the Acknowledgment of the Pusband, that 
he had ſettled the whole Farm of Haſledon ; and thereupon 
the Loꝛd Chancellor decreed it to the Plaintiff. It the Bill 
had been only to ſupply the Defett of the Jointure, becaule it 
was not included in the Jointure, he would not have. re- 
lie ved, becauſe his ſubſequent. Augmentation might be in 
Recompence; but the Pusband conceiving and declaring 
that he had ſettled the Farm, the ſecond was not a Supply 
of a Defet, but a farther voluntary Pꝛoviſion, ird 
4 ; 


Term che ; IE. in ee 


6ͤ ad 


foꝛe as to the Dees of Galue in the Woods he did not re. 
liebe the Platnkik, fo2 that as ie det hete wan nd wok 
ok his Intent, that he had: already * them, and tho 
his Covenant "was to ſettle 1000 . per Ann, and there was 
ant of Ualue (there were 12 * S) he would not de⸗ 
cree as to them, and did hot dertke them; pet as to the 


Farm, he did decree fo2 the Plaintiff not to ſupply the Car 


lue, but as that which he intended to lettle, and 
thought he had ſettled, and ſo had acknowledged d 4 
Times not to ſupply out ot the 3 but to eſtablt 
what he intended to ſettle: - And et this being on Mare, 


riage-Articles, the Court has in divers" Inſtances finer wy * 


decreed a rr even Anale an ee 


-. 
F * 
* 
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Anonymus 16 Novem. 66, 18-61 


j 4 | 


(Oda of a Statute by Sit Philip Howart took bun z Privilege. 
e The King“ Ser- 
vants arreſted. 


being now a Servant of the King in Execution. He 

complained by Motion in Court, of this as Beach of his 
Privilege, being Servant to the King, who ought not 
without Leave to habe deen-arrefed. ' The Party ſhewed 
that befo2e he p2oceeded, he acquaihted SifHhilip Howard 
of his Purpole, and that thereupon Sft Philip Howard 
waved his Privilege. Lom Chanteller: ht e Pitwllege is 
the King's Paivflege, and not Sir Philip Howard's, pon 
have been unmannerly towards the King ann dke' His 
Piivilege, vou might as well have talen the Alng's Coach. 
man viving the King's Coach. The Parry pfotetts an 
Reſpeft to the King, Kc. Powever, laid the 100 Chai 
cellor, J will not Viſcharge the Eketutlon, but b2dered- 
the Warden of the Fleet to take him ints Cüſtooy, but 
becauſe of the Conſent to diltharge St Php Howard of 
Erecution, the Chaiicellot pꝛop bunden chat new Seturlty 
ſhould be given fo2 the Debt, which ehe Party by his 
Counſel conſented to, ſo as it mighe be a Statitte of 20601; 
which leemed to the Cbapcellor to bt tb much becauſe the 
Debt was but 500 I. Ecuntel bor the Detendant: "Thets 
are ſixteen Years Intereſt behind; but at kackt was refer? 
ted as to the Banner and quantäm df khe Sttutity, "nb 
the Party dilcharged or the peſent Commitment. 


Nota. Jn this Caſe there was us Bil vepending, all⸗ 


came in by May of Motion. | 
E | N:-Progers 


not have bound 1. Þeſr being but voluntary; and FRA 
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Rs, Dennis being found, an Ideot by Inquiſition, the 
King granted the Cuſtody, &c. of the Ideot, and 

the Ideocy. f;her-Effate: Real and Perſonal to Sir Alexander Fraſer 
See the new Caſes his Executozs, and Adminiſtrato2s-during the Þdeocy, he 
%. died. Progers got a ſecond Sant from the Bing, and 
x Chan. C.113,153. ſueth the Lady foz the Lands, &c. ſhe being Executrix of 
her Þusband, and Deviſee of the Cuſtody, which te 
pleads in Bar. The Queſtion was, whether the Gant 

to Sir Alexander Fraſer were ended by his Death? Firſt, 

It is a Truſt in the King, and therekoze is not grantable 
tio Executozs and Aſſigns. "Secondly, Che tike Gant wag 
never made befoze. Thirdly, It cannot be ſo granted, fo? 

fit the Party die Inteſtate, who ſhould take Care ot the 
Ideot, therefoze the Office of the Marſhalſea cannot be 
granted koz Pears: And fourthly, - what Eſtate can the 
G2antee be ſain to have? ney een 
Econtra, it was ſaid, iſt, The King hith-not only a 
Truſt, as in Caſe. of Lunacy, but an Jntereft;: fo2 he 

hath and may diſpoſe of the Þ2ofits of his own-Uſe; and 

grant them over, and it being a Chattel naturally hall go 

to the Executoꝛs of the G2antee, and it is a ſpecial Inte⸗ 

reſt, not pꝛoperly a Term, like Manning and Drake 8 Caſe, 

where a Pan hath Power to enter and take Poofits till 

- 200 l. paid, and Corbet's Caſe, 4 Coke: And in Caſe ot 
Wardſhip: there is an Intereſt and Truſt conjoined; fo2 

E the Law truſts the King and his Gzantee to educate and 
maintain the Ward, and ſo muſt be done in Caſe ok Jdeo- 

cy, as to Maintenance ot him oꝛ her. 8 


Cuſtody of an 1- 
deot to one and his 
Executors during 


4 * 


.. Low Chancellor ſaid the Caſe of Ideot and {lard are 
not alike, the Wardſhip is by Reaſon-of Tenure, the J. 
deocy by Pꝛerogative; and ſaid. he thought the Caſe ot 
Gaolerſhip not grantable foz Years: too eaſily ſſipt over. 
But the Caſe was put off, fo2 he-remembzed. a Defeft in 
the Inquiſition which found. Dennis not an Jdeot a Nativi- 


tate ſome certain Time. --.. 
a4 , Coventry 


a — — 
ä — 


cos &c. 8 FA bi „ Hay Thin, 
contra Thinn now Executor * wo s _ 
18 Novetiber; 1681. e g K 


1 
o N 4 
4 4 23 


NR Thomas Than hv: terne with the 1 Keeper Decree for mean 
Coventry fog a Marriage hetween Sir Henry: his Son; Prof «fer « for- 
Katharine hig ſecond:Wife,- ann Daughter of 5 
the Lozd Coventry, the Poztion 4000 l. which was pald. Vie pot 134 
Hempsford, &c. to be ſettled on Henry, &c. The Deen 
ok Settlement was executed by Sealing and Dellvery 
of it, it being by. May ot Covenant to ſtand ſeiſe 
but wanted the Mozds (Shall be or ſſiall ſtand ſeiſed 
and ſo was in Law 'defeaive. Sir Thomas after the 
Harriage died, great Suits happened between Sir James, 
heir at Law, and Sir Henry, fo Sir James entred on 
Sir Henry, 1648. Sir Henry Thinn erhibited à Bill in 
Chancery againſt Sir James on the Agreement, and had a 
Decree 1650. againſt Sir James, which was fo2 Enjoy- 
ment, bitt\no kükther, nok koz kütther Kirürance or mean 
Profits; Sir James 4 Diſturbahces. Sir Hen | 
Thinn 1659. buings a ſecond Bill; ut that being ill pe 40 8 
ned, he han Leave to mend it, und made Suit fo? che 1 
mean Profits ;- it abaten by Death ante ot Sir Heiry- eee! 
Things: and Sir James Thinn allo dying,” now the Vll is 
fo) the mean Pot. eren ene 
Againſt: the” Plaintiffs the Dbjetions'wore: iſt. The 
Length ar : Times wut that was antweren by the many- 
Suits and Abatements ot them 
_ 24 Objection: That it is trregulat ann impyoper''ty 
hav n n foꝛ the mean Profits) nam, when Sir Henry 
Thinn had a foꝛmer Detree fo the Emüyment 1650. kü 
he then ought to have had a Derrre ulld kap the mean 
P2ofits: ide it is to! be pꝛeſumed that the Court did 
then fee Cauſe'torniqke!no Decree-fox the Mut, in Re-- 
gard Sir James had a gd Title in La Aandothe Cimen 
were aun eſome,”iatid"the-ÞMeſſior a ſtumtumg Poſſec- 
ſton; ometimes: with one ot them ſamettmes with the 
others however tit dot? Aeütun non to pateh up the fodw „ 
mer Decree by a new one. de zs el fd de O auld 1 dps 1d! 421 04 
The Reply was: 1ſt. The fozmer Bill demanded not 


the mean P2ofits, no2 an Account thereof, % 9 
- 2dly. It 
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A qdty- It was not unjutt by one Bill fit to clear the 


Title by one Bill, and then to erhibit another koz the A 

fits; and it was not reaſonable till the Title was cleare 

to the Pꝛüntipal the Pano ſettled while Str James ket 

Titles tothe Whole, one while by au Intail which avoid. 

ed the Settlement, ff not cut zus another. while faz 
n 


2 the Recoyery which 


Cant of Tenant to the Przcipe 
docked not the Jntail as to ſeveral Tenements. 


But thoſe! Queſtions being ſettled 'by'[everab Uerdſtts, 


a nom and not befoze- was Time to hape an Acco 


A 101997. 11 


. 
* 


Bankrupt. 


Vide poſt 135, 136, 
139, 143,153, 1573 jd * 21 
ame a Bankrupt, and a Commiſſion was taken put a⸗ 


190 to 193. 


No Notice plead- 
ed. 
Vide ante 6, 20, 47. 


. 4 wt 
7 
& 


/ a Bill fo the mean Pꝛoſits, oz ag the Cafe may be, #92 


| | 3 unt; and 
2dly, after à Decree foꝛ Enjopment it is pꝛoper to exhibit 


further Aſſurance oꝛ fo2 the Evidence. 
And fo2 theſe two lat Reaſons,” and particularly to; the 
laſt Reaſon, the Lozd Chancellor. decreen the Executoꝛs 


to account fo2 all Pzofits by him, his Agents and Bally 
received ſince the Decree 1650. {Quzre; if not the Exhi⸗ 
biting the Bill 1648.) But nat fo2 all P2ofits, which he 
did 02 might. receive without his wilkul Default, ag in 
eme Can ie wil, (ln vi 20 et ee 


* 11 4 | 
; TK ne | ITS Hutu F A ne. 
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errat contra Ballard. 22 Novemb. 1681. 
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"PHE Defendant-bought of Portman Jewels, Plate, 
Ke. fo2 valuable Conſideration pald: Portman be- 


gainſt him, and the Commiſſioners examined Ballard; the 
Defendant, touching the Goods what. they were, and the 
Galue of: them, but on Pꝛetence that pe did not anſwer, 
the Commiſlioners committed him; but on an Habeas Cor- 
pus in the King's Bench he was delivered: The Anlwer 
befoze the Commiſſioners: being as to the Time, &c. to 
his Remembꝛance, and that he could not poſitively anſwer 
kärther, and by Conſent/ he was again to attend and be 
re eraminen, which he dLinnndn 2% 
And now the Plaintiff's Bill is to have the :Defeh-: 
dant s Anſwer in Chancery, where ihe pleaded, that he had 
no Soods of Portman's, hut ſuch as he really paid foz 
betoꝛe the Commiſſion iſſued againſt Portman, and that he 
had no Notice ot any Aſt : Thing by Portman hereby he 
was a Bankrupt, but truly paid foꝛ what he bou & c. 


ü "ITT 4770 15 27 1 21 
Poſt 122, 126, 161, 246. 1 Chan. C. 34, 38, 143, 232, 252, 9 kVk tet 
au 2 £6 K 4 7-1 2 . g It7 
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"Tent. Mich. 3 3 Car IL in Canicellaris. | 


Tt was objeted he ought to atiſwer the Time of the 
Baͤnkruptiſm, elle the Statute againſt [Bankeupt will be 


of little Enen® 
Econtra, It is 1 no Equity to make a Pan in ſuch Caſe 


; $— Chancellor ruled the pie oow; ſapini, It is an Parka ft, Hi 
infallible Rule, that a Purchaſer for Valaable Conſideration 1 . * 155 
ſnall never without Notice diſcover any Thing to hurt himſelf. 1 (han. C. 36, 243. 
But as to the Point of Bankruptiſm, whether that the * ern. 7 
Defendant being fozmerly examined by the Commiſſioners 
on Dath, ſhould be examined o2 put fo anfwer to the ſame 
Matter here. The Chancellor-feemed to be of Opinion 
that he ſhould. But the other Point 23 year, there 


was no Devate on this TO F 


1 1 —_— 
* * 8 
* T. 


ic contra Hunt. 20 \ Novemb, rast. 


HE Wire before arte being poſſeſt of * long it ems t6 me that 
Term kor Pears, and A: the Perſon who was to e due differs 
marry her being indebted 400 J. to J. S. by Agreement ok becauſe there the 


A. and J. S. makes a_ Leaſe to. S. * ten Pears ta ſe“ Aſizoment of che 


cure Payment of the 300 1. the Lands being then account- je 8 
ed 801. per Annum, as is alledged, and by Indenture which Husband be- 


ſealed in Pꝛelence of her Husband, aligns the Reſidue of ine dead, ſhe be- 


came Owner of the 


the Term to Friends in Truſt to be at her Diſpoſal, whe⸗ Trust , Peme 
ther Sole o2 Covert, (but no other Wows then, Ty to ex⸗ Sole, and as to the 
clude her Husband) and brought in Money and other E- l » ge 
ſtate to the Galue of 6001. She marries; after the Tre- created a Truſt for 
dito2s of her Þugband (after 1674.) obtain Judg⸗ 1 © Form. 
ment in Debt again him. And on Fieri fac. the Sheriff Gamer” here i 
ſells the Refidue-of the Term; the Uendees: have now a ith Conſenc of the 
Decree againft the Truſtees of the Wife koz the Term, bd, bois 
becauſe the Lows in Parliament Had reverſt a Decree ob- no more Rigbt 
tain'd by the Lady Turner who married Sir Edward Tur- -_ Bo 1 but 
ner, who ſolo Land wherein Truſtees fo? her had a Term content, K. 
fo: Years; and the Chancellor held it not fit a Decree | 

ſhould be one May in Parliament, and in another May 

here, but declared it againſt his own Opinion; fo? elſe 

Widows cannot in -moft Caſes p2ovide fo2 themſelves. 

Vide Awcher's: Cale, &c. and the Husband in this Caſe 

foxſook his Mike, refuſed Reconciliation, allowed her no⸗ 

thing, &c. pet vecreed- ut up | 
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Term. Mich. 33 Car. II. in Cancellaria. 


— 
S. C. 1 Vern. 21. 


Charter- party. 
Maſter, Merchant, 
foreign Servants 
examined. 


Ante 6, 11, 36, &c. 


nn 


* ww * * a 1 
Newland contra Horſman. 22 N 
| a 1681. 


He being Owner of the Ship called, &c, 
1 whereof Ford was Maſter, B. the Plaintiff treacey 

with a Friend of Horſeman 8 faz Hire of the Ship, and a 
Charter-party was ſealed by B. and Horſewan, by which 
Horſcman agrees that the Ship ſhall la ta New England to 


take in Fiſh on the Account of Newland, and thence ta Bar- 


celona, and there to deliver the Fiſh. Newland covenants 
with Horſeman tg-pay the Freight on Delivery of the Fiſh, 
the Ship arrives at Barcelona, and the Fith is delivered to 

on&@Dalmaſic: Ford the Baſter- demanded of Dalmaſic the 
Freight, and Dalmaſie demands a Dedution out of the 
Freight, pꝛetending that there wanted 17 Kintals of Fi 
of what was to be delivtren, aun that the Part of that 
which was delivered was damaged; thereupon the Maſter 


(ves: Dalmaſie in the Court at Barcelona fo2 Freight; Dal- 


maſie ſues likewiſe foz Dedution of Damage; the Court 


there ozdered the whole Freight to be bzought into Court, 


and Conſideration to be gad fo: Damages fo2 Dalmaſic ; 
thereupon. Dalmaſie appefed to a fuperioz Court; then 


Dalmaſie removed the Appeal on Pꝛetence of pꝛeventing ſe⸗ 


there fo2 his Pzincipals Account, which he could not help fo2 


veral Appeals; the Daſter finding his Freight lodged fo 
that he could not have it till the Cauſe was heard in the 
higheſt Court, which was not like to be in ſome Pears 
Time, comes away without any other Freight o2 Relading 


Want of the Boney fo2 his Freight; then Horſeman lues 
Newland on the Charter-party fozhis Freight here; Newland 


exhibits his Bill in Chancery to ſtop the Ptoceedings here, 


the Penalty. The great Debate was, whether the P2oceed- 


tho' the Suit was only to recover Damages, and not ko; 


ings at Barcelona being judicial, and began there by Ford 
Maſter of the Ship, and Sentence there obtain d by him, 


ſhould conclude and bar the Defendant, he having cauled 


Money to be bꝛought into Court there, not as excluding 


the Jurisdition of this Court by the Sentence there, but 


that the Court ſhould Have Regard to the Sentence, and 
inſiſted that Newland ated here fo2 Dalmaſie, and that 
Dalmaſie was the pꝛincipal Faitoz, and not himſelf, and, in 
Caſe there ſhould be a Recovery againſt Newland, he was 
without any Remedy agatnſt Dalmaſie, which laſt 
2 eeme 
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enen to nick with the Chtiiceltor ; wheteto the Counſel 
fo? Horſemam offered,” that 'Hofſeman bid 'confent that Dal- 
malic might take: out his Money again at Barcelona, and 
to make any Tnfftunient koz that Purpoſe; and they dent⸗ 
ed that Dalmalic*was the'ppncipe Perthant, for? had it 
been declared to H6rſeman; that Dalmaſie' was the principal 
Herchant, , aud "Mitt" have tonght' Reinedy- againit him, 


N Would never Ken let his Ship to Dalmaſie being 


a Stranger: to him; 
would let his Ship to Freight to one 


and there is no Probability tha . 
hat he- Mig ne 


heard of, no? had any Thing to do with; and inſiſted kut⸗ 


ther, that though Dalmaſte were the pꝛinetpal Malter, and 
Newland his Agent, pet that will not concern Horſeman, 
unleſs Horſeman 82 his Agent 7 Notice — it, which they 


never hau. And thoug ae ein Barcelona, 
that may Fr 75 pꝛ dice 110 eman 102 ord, 4 50 


tiſe 115 roll 
not otherwiſe do, koz by the Courſe of Merchants, 
Receiver of the [Werchandi is to pay Freight BE 
Receipt of the Gvods. Jt 4 w_ * poſſtble'fo2 Him to re⸗ 
cover the Yo mw any other May, oz agalnt any other 
Perſon, Newland being in Englan ta and Horſeman had in: 
{fant Necemes? ko the Boney to relade the Ship back 
again, fo the Salt was not a Batter of Eledton but Ne- 


reſlity. 


The Low Chino: ar the Cauſe had been rully be: Foreign Jrdgments 


termined at Barcelona, then but the Cauſe is not fully 
determined at Barcelona, fo2 the Damages art not fully 
altertainen. In Concluſion, he o2dered that Horſeman 
ſhould pꝛoceed to a-Trial'againſt Newland upon his Eove- 
nants, and therein give in Evidence the Non ⸗ payment of 
his Freight, and what Damages he had thereby, and that 
Newland might give in Evidence of the Hitigakion of the 
Damage, and delivered no Opinion how far, oz whether 
Dalmaſie wag; the pzincipal Merchant az not, but would 
confider that, when fatisfied in that other Pont; There: 
upon the Plaintiff's Counſel pzayed a Commiſſion to Bar- 

celona to examine to that Point, which was oppoſed by the 


Defendant's'/Counſel,” being Publication was paft and no⸗ _ 
_ Poſt 2 80, St, 


thing pꝛoved in the Caule ot it. . 
Churchill. This Objection is taiſed by the Court, and 
aroſe upon the Debate, and was not in Iſſue befo2e, and 
8 here be tried by Letters RO in el Place, as well 
ere. 10 
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Commiſſioner to l 
examineaſter hear- | & ö 
ing oh new Mat- 1 
ſtarted at the 1 9 
Hearing. 3 | 
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. — — —— . 


Fe Mich 3 3i 3 Carol Clin 


tiff may not be -delaped. ta Wa 


By the Poſt. 


Lo befote * 


Anſwer. 
ide ante 66, 68. 

My # 8 in great Baile and Quantities. to be impozted 

gone colt en where they remained. The Plaintiffs exhſbited a 

Ante 63. "Bill c jning of it. Che kendants appeared, but 
Na me £ — — _ [gh em till the Iſt of Oto- 
Kr 1 Anſwer. On Debat 1 

Srarure-Books, +, THF LON llor geren an enten to flay the 
Books Fees, i nat only till Anſwer, but in perpetuum; fo2 

e Wainti 


f re the 


Wh re one of two 
mult loſe, fe loſeth 
that truſteth b thoſt 
Los. 

Fraud. 


Hould be delivered to Pz. Herne, to ſend 


would not intermeddle, Buchannon received the 600 l and 


Seele Oe 2 


ch the 
ft allented ; 2 moved firſt, 
18 * might. name Tommimaners that the Pian 


46 Secondly, 
That the Return of the ConmiWon might the Poſt, 
and not in the uſyal Map, map be 9 and there⸗ 
ze the Lozd Chancellor Niredted that the Commiſion 
the ſame wet the 


* 
6.4 30.08 


| a 8 of Statiojters Cake 28 Nov. 191. 


mo — e and m nner 


C g 


T grantep to r Statianers the 
14 "out v and Uending ot Statute Books, --The 
Deen nt-caulep the Statuteg to be painted in Amſter- 


ns of the Laws was Patter of State, and con- 
tate. But fo2 other Books, viz, Wet whole 
Duty of Man, and other like Books being n and 
d, he left them to the en Sete Cen ban 


Tankuier contra Ward. 1 9 Decemb. 168 . 


T han a Decree 10 — * fop 600 l. which 
was to be placed out an Security, in the Names of 
Markfield a Clerk in Court, and ot Buchannon; Markfield 


the zd d December lent it ta Sir Richard Dutton, who en- 
tred into a Statute of 1200 l. to Buchannon fo2 the Payment. 
Taulurier was pꝛeſent at the Lending, Afterward Buchan- 
non, — _ uſually 2 by Ward the ** 


oye hive FP ae = . 

n 28 5 r 
anon, K any 

175 Bree) tokio in the*Staturce 1 Yer, 

15 1 fon . ur December che took * 


ment ” Vw comin in Bar of the Statute, 5 


1 Buchihhon's Hands a 
Nm fo W ard, and the paid the 886 L to Büchangon, 


i 


pretended he . fo2 Sir Richard Dutton; After Buck 
non dien inteſtate; Taulurier obtained Lerters of - 
tration of Buchanhoh quoxd Yhe Statute; Ward had — 
Statute; Taulurier could not ſue the Statute at Law, be- 
catiſe ſhe had it not to thew; and — . * not fue 
bet aule He was Ak We Z IND 42 4fd 930A <0 2 
Naw Taulurier ſues Ward 6 —9——— one i them 3 
muſt be cozened; and the Queſtion was who or be 
995 WY 120 wr * * 
Hheker pro Ver. whe "have Ei (iy. w N is | 
cal 1 have the Title in Law oy th Letters of * 1555 
niſtra bun. ab | bout 1 _ 
Vllt evitra, it was obj jen ry the Bitvinol: ys — 
nor Plaintiff, but Defenda demünds no $15: aaO 1 998 
ping from the Court; by the Pant ar Buckanton th 8 
have at keatt Property in the a gan Parehment che 
Queſtion: — 7 85 the Court Hall, take char kr "tis 
tho have. without any Frand len really aur Bot p. Pp. Be⸗ 
es Taulurier ttu e 1 17 ' 1 8 allt 
Buchannon ved þ . 
Court is, HA CTtedito truſt the e 4 
Ciiſtody.of. his Bont 93 Security, any the Serk Pear te⸗ 
ceive and milſpenn the Money, the Crevitoz gan not te⸗ 
cer. dan 5 2 we koꝛ ir was his Full 07 Mahlen 
to the Sctrivener. i 
Reſp. pro Quer. It the Debtoz takes not tip the Setu⸗ 
rity hen he pays,  &c. and the Creditoz obtains the 
Bond, 195 — fo hath Remevy at Law, | there the Dibto 
truſts the Sctivener. 
Wioningtan, "The Statate is vaten the zd of Decent- 
ber, Ward fent not her Ponep till the 29th 11 December, 
and che never ſpake with Patton, which was a great Neg- 
{et in her and a Folly ; if the hav fnquired of him, be 
have warned her, and how could the lend the 29th of De- 
cember, a Securltp " 3d of December? 255 
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infon... Me p2ove- it abotit. the 5 


Nor "Ward oligbt ht ta have. [a 
rg ther e any! Appeal, wand kon Walt eck 
mitiifration? _ cr krise A 1 ey Miro 50 * As, 
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S. c. Ants 63, 64. Ny Francis, N it, Chu | 


aint! $:7; 
Vern. 13. 
A 21: ham ee 


W 97799}. Big _ 1 0 mon 7 Ans Ceres 3t Minn 


IR Franęis North purchaſed Lands in Eſſex; 

Huy 9.9 + Til -ſomie Part" of the Lands were in Triiſtees, i Fee a 
lobary, the RG Truft wag, atter Debts patd, to Richard Allingtog 1275 
mainders are bar with other 'Remainders ger; Richard Allington t eg 
. 8 que de Truſt in Tall ſuffere 12 Tommon Recovery: th dou⸗ 


2 8 


' ble Aourhet to bar the Remainders aber limited 5 
Ante . Suchen a 110 1 5 ae ta the Wt Po ay 
* old was in the Crues who were no g.to 
— 
emalnver 0 lafn⸗ 
air Eli was under that Rfcove e 11.9 wh 


r 
: 


ecree is in theſe Wo2ps: Hts Lowthip lipon.forg 

Dees f the Matter, on Hearing what was alledg 1 3 
Countel on either Side touching the ſame; 1 85 9 Chat 
be was fully ſattsfied that-the-ſaid Recovery vid ſutficiently 
bar all Remainders depending upon the Eſkate Tall of 
Richard Allington, who fuffer d the ſame, it being u general 
7 7 that any legal Convepance v2, Atlurance by a Ceſtuy 
55 uſt half have the ſame Effet 'any Dperation upon. 
ruff, as it chould have had upon the Eſtate in Law 

in Caſe the Truſtees had executed their Truff; otherwiſe - 
Aa a by refuſing oz not being capable to krerute their 
8 io nok hinder the Tenant in Tall ok that Liber 


ole o his Eſtate and bar the Remainders, 
Lg Alves him us incident to his Eſtate, which 


90 155 manifemy inronbentent, and tend to the Inkko⸗ 
ducing of Perpetuittes, and doth therefoze think fit, 3 


10 U 2K 


Term. Mich. 33 Car. I. in Candelaria. 


ſo oꝛder and decree that the laid N Arthur Cham- 

oon Alice Champernoon, and Elizabeth Way, in = 
rant? of certain Articles executed by them to Fe Plan- 
tiff ko: Purchaſe of the Manoz and Refo2y, and Adnam⸗ 
ſon of the Church of Harlow, 8c. in the County of Effex, 


79 


do fozthwith make a Conveyance of the ſain Mang ann 


pron to the Plaintiff and his Peirg, and that the 
efendants Anthony” Cozen and Elizabeth'his Wife, (who 
is D aughter and Heir ot the ſurviving Truffee) itt whom 
the Eſtate in Law of the Pꝛemiſſes refteth, and the De- 
fenvants Humphrey Williams and Dorothy: his Wife, aud 
Thomas Dorſton Senſoz, and Bridget His Wie, who'are 
the heirs at Law of the ſeveral Teta 
teive Legacies upon the ſatd Sale, and alf other Parties 


” viva 10 9 4 
toes, and are ta re- -.. 


concerned do join therein. And it is alta further -owverey - 


and decreed, that the Lozd North do pay the Debts and 
Legacies, &c. ſome being Inkants, +4 their Lenacies 
eh be 2 99 Parents on their own 58 
Plaintiff to be diſcharged of it. a * A 


It a Commickoner in a Cauſe be himſelf to be examin⸗ 


ed ag a (Witneſs, he muſt be 75 4 ; and if others 
be befo2e him examined in his Pzefence, he cannot be after- 
wards examined, having heard the fonner Etaminattons: 
And fo2 that Caufe the 7th ol December 1681. a Com- 
miſſtoner who had ſo done, came up afterwarys, and was 
examined in Court. His Depoſition was kuppzenen ex 
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An Account referred. 
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HE Maſter exantined one Witneſs thice Times to Wines 


| the 


atter of Account. 


214, 217. | | 


Exton 


Ordered, The Depolitions be ſuppzett. Poſt 80, $1, 84, 


Examination. | 
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Witneſs. Fux Platntif Cornelius Burton, and. ſeveral other 
Ante 98, g, 1, 1 | Credits of John St. John, due Martha Turner, the 
. Defendants {uteſtate, examined Witnefles,--and the Cauſe 
heard. The main Quettion at the Hearing was, whether 
the Defendant, at the Time of his Purchaſe of the Wanoz 
of Sapcot, had Notice ot the Plaintiff s Title? And that 
Point being direnten to a Trial, a Uerditt, paſt. koz the 
Bills of Revivor. Plaintiff. But Complaint was made ta the Court, that 
| EE. 2.152, the Plaintiff, at the Rolls, akter the Dearing, got an Gz. 
3 ex parte, to ſtrike out the Name ot Cornelius Burton; 
Curſ. Cane. 210, ud that being done, ſald Cornelius Burton was uſed as a 
#29, 391, 49% (Witneſs at the Trial, which Wrpaized the Defendant, and 
the Court ſet alive that Trial, and Cornelius Burton again 
made Plaintiff - afterwards, The Bill abated. by. the 
Death of Martha Turner, and the Defendant Turner b her 
Adminiſtratoꝛ. Exton and ſome of the other founer Plain- 
tiffs, without Burton and two others, fozmerly Plaintiffs, 
exhibit the new Bill to revive the-founer Suit. To which 
the -Oefendant pleaded the-D2der, that Burton ſhould be 
Plaintiff, and that a Revivoz of the fozmer Bill makes 
Burton Party to the Suit; and this is an At by leaving 
him out now, to make him by a Trick to be a Witneſs, 
and the Suit cannot be revived in Part, but the whole 
- Proceedings, viz. Bill, Anſwer, &c. and all Ozders muſt 
ſtand revived; which the Plaintiffs Counſel did agree. 1 
ſecond Point was, The Bill was an oziginal Bill, fo2 
having ſet kozth the Pzemiſſes, and the Direffon to try 
Notice o2 not, they now alledge that Burton Had releaſe 
his Intereſt to the Plaintiffs and their Truſtees, and that 
they had ſeveral material Mitneſſes aged and infirm, 
who may die befoze the Trial, and pꝛay Anſwer, and that 
they may examine their Mitneſſes. The Defendant alſo 
demurred to this Part of the Bill, and was over⸗ ruled to 

anſwer within a Week, oz to pay Coſts, 


Nota: Where divers are Plaintiffs, and the Bill after 
Hearing abates, ſome of them without. the Reſt may re- 
vive the Caule, | 


5 | * 
5 3 


2 , obs Euxami⸗ 


* * 1 | a « 0 , 
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F "Tonk Mich. 33 Car. 1. in Caticellaria. ; ” = 
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r,, — ater rn rn nn rene reer ; — 


2d. Examination after Publication aud hearing in a ablaacien alice 

Bill of Revivoz, in the new Cauſe; yet it was declared Depoſition 8 
and agreed by Sir John Churchill, &c. of Counſel with the be rea 

u that fuch Depoſitions could not be read in this 

rt: but the Cake, being 1 by At, of dv, 

10 "Death oe the Deſendan 

neſſes in Oꝛder to the Eri 2 

dy in the fozmer Caule directed; and thoſe Plaintiffs, who 


— are not Plaintiffs ta tee the Couf , (have: releaſed, 
and the Examination of * is only to uſe them at 
the Trial, not here. Qu ow it ſhall judicially ap⸗ 
pear to rg _— that ther ar ſuth Releaſes; and Quære 
hot 8 . rs who.cannot be read in this 
Cou bein tend iHeratined;. ſhall be 
made abe 1 _ Trial of an Iſſue being meerly Matter of 
Equity,” as Notice S 85 


Uher Depoſitions inna CauP Rm. Bs, thall n mv: 
02 not, ſee 1 Chan. C. 73, 175. 236. Vide poſt 84 091 hof 
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vey core Harvey. 18 2 758 uary ach y 


IR Thomas Harvey the Plaintiff, had a Decree a: 
gainſt the Defendant, fo2 the Surplus of the Eſtate 
of Sir John Harvey as Refiduary Legatee : The 
Pꝛoceſs to diſcover the Eſtate went ſo far as a Se- 
queſtration, and Sir Thomas Hanmer was pꝛoſecuted on 
Contempt, fo oy. that 11 geb, an where the Teftato!'s 
Goods . being ſecured, and the Trunks by kozmer 
Ozder lock d and ſealed, Affidavit was made that a Smith 
in Dilguiſe on Friday bzoke open the Houſe, that then the 
Cheſts, &c. were opened, and carried away, and Goods, 
&c. and that Sir Thomas Hanmer was then there with o⸗ 
thers, and he being now pꝛolecuted fo2 the Contempt, was 
qpperen to be 2 on — "RIS 


Conyers contra Hamond. 7 1 ebruary 1681. 


1 Defendant ſold a Commiſſary's Plate in the 
King's Troops fo2 400 1. to the Plaintiff, who at- 
ter he had enjoyed the Place thee Years,- was turned out, 
and another put in his Room;: and as the Bill ſuppoſed, 
by the Defendant's Means oz "P2ocurement, without any 
Fi ault of the Plaintiff, which was not p2oved, it was in⸗ 
ſiſted on by the Defendant's Counſel. | This 
2 g | | , 


| Te nl. 3 33. 3&3 * Tin . eee "I 3 i" 
* we arty is wu a Car p2oper — the Sint 90 3 48 
2 A Contra of this Nature being a Bargain fox.a Hate 4 
. o2 Office of publick Truſt and Concern, viz: to take Bn? 9 
N Me Ke. "and tho” being' concerned.4Pilitary Aﬀatrs. 4 f 
: is out aß the Starute, vet the Bing may ge abuſed, and * 
? kalle Miiſters allowed, ng 1 
aa, Me was deck by the! Committoners ol the 8 = 
2 ers ng 1 
ö enjoyrd the Plate and Sallaty 5 8. per N | (mg 
and any” wi. "Advantages; and the Cauſe had 5 9 1 
heard 1 A We N ug: Cbuntil⸗ table, and no Belek of 1142 
given him. $4 ' 27 Puck er k 1 oy 1 77875 | 3 1718 5 F 4 1 
| Low Chancellor 1 with a | Law were that ſuch . 1 
gains might not be; they oecalion Deteit to the Ring = 
but ſeeing the King hath not dffllowed them, the Pidin/ ; ji 
tiff ant hath loſe his * W. therekoꝛe what the De⸗ i 
fendant hath received all repa x. 8 8 1 
Churchill in the Debate fookea Oltkerence between this 1 1 | 
Bargain, fo2 a Place ſubjeit to ſuch Contingencies, where Bn Py 1 

the Party may be removed at Plegture, and a Bargain 3 

Land on A. dekeazable e A Ad quod non Hit were 1% ,00 oe nk 

but decreed bt r n 1 - BY me (57% Ut 97 enn es Cy e þ 
„ende Al 
TFertie contra Roberts rt February” 1681. . C. x Vern. 34 
* n = 14, i: 55 nnn 443] od 3 f * 5 ö i | 
Ak wh bebe ed to B. by Bond, and C. bbund as Sure: General Payment ; 
e ty fo2 A. and A. was likewiſe indebted to B. by 1 RT ö 
tract in other Boney. A. and B. came to account of both 35- ; | 
Debts; and ſtated in tato to be S A, after in Satigfac-—— # 
tion of his Debt, makes over certain Goods of leſs Ualue; + ] 
but there was no Declaration, whether the Sale oz Money * AY 
fo2 the Goods was to be in Part ot one Debt oꝛ other, but t dee geg —_— 
generally. C. the: Surety would have if patd on the, Bond, 3 _ 
and thereby to Diſcharge. him,” B. the Crevitox would take * nd 


and make Uſe ok it as in Satt gkäcklon of che Contratt⸗debt; 

fo2 A. was inſolvent, and f6 elle he might Lale his Debt 

and rather than ſg, he ſhould apply the general, Payment to. 

what Debt he pleaſen, viz. to the Satisfattion of the Debt 

by Contra, fo2. which he had no 1258 ST 2 oO 
A. being now grown'tnſolvent, he mult loſe it; a nh it were $2 inn x 


hard when he haͤth a juſt Debt in Law and Equity wr =” 
M 2 | pounded 


1 


84 Tem Hill: 33% 34 Car ll. in Cancellaria, 
ph pounded out of his Debt by Interpzetation of a Payment 
genre “ ion non ent 
. Sollfcitoz Finch. The Sale was. a kurther Security 
fo both Oebts, and lo fo2 his Bond debt he bath two Se. 
curities, the Sale any the Band, and ze who bath ku 
 _ Securities may help geimteie upon either. 
Lom Chancellor. It there had been two Debts, and a 
Dum ok Woney be generally paid, the Treditoz may elek. 
and chooſe after to what Debt to apply it when on Paß. 
ment the Debto2 made no Diſtinition how he paid it; but 
| _ this Payment being purſuant an a. p2ecedent Account of 
R both Debts, the Payment tall be intended acco2ding to 
the Account, viz. on both Debts, and fo thall be. p2opoz: 
tioned ratably on both Debts, IRE 
<4 Mater of the Rolls had ſa ozdered befoze, and his 
Oider being now diſputed, was confirmed on Re-heating, 
_ and the Surety pro rata dilcharged. 


Anonymus. 18 February 1688. 
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No Diſcovery of Man was made that the Defendant might diſcover 
Wirnefſes, LY 1 the Names of the Witnelles to a Deed; by which 
?Pot 222 247. the Defendant claimed by his Anſwer, which the Plalntick 
by Bill charged to be antedated; but the Antedating ve: 

nied by Anſwer, 3 
; ae ane? | Lodd Chancellor. That may tend to pꝛepare oz other⸗ 
wy OE wiſe to tamper with the Witneſſes, and therefoze denied 
_ the 1 but if there were apparent Sulpicion, it 
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Cen ds. ys TONNy: Os” 
> Chan. C. I Ie REES A e e 
8 Eclared by the Low Chancellor, That not only the 
the Executor. : * Heir, in Caſe he be charg'd with Debts of the Ance- 
Ante 5.  fto2, but a Deviſee of the Land, ſhall be unburthened too 
of a Debt lying on the Land by the Perſonal Eftate in the 
Hands of an Executo2 o2 Adminiftratoz, and ſo ſhall a De- 
vitee of a Yoztgage. In the pzincipal Caſe the Queſtion 
was, whether a Sum of Money were a Debt oz Duty in 
Debt in Equity, LAW 02 Equity, and being a Charge in Equity, a Occree 
Ante 5. as, that it ſhall be pad out of the perſonal Eſtate, and leſlen 
chan. Cg the Midom 's cuſtomary Motety in the Pzovince of 7 1 
F a * N IJ ä oY 


x Chan, C.297,&c. 
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Anonymus. 26 April 1682. 

Where the Iſſue is iam Bullock poſſeſt of a Leaſe fo2 1000 Pears, 


on a Treaty of Marriage. between him and 
n Knight, to 
- Son of William, and Bridget Daughter of 


» Sir John Knight, afligns the Leaſe ta Sir John, &c. on 


Truſt; Firſt, William to receive the P2ofits till the War- 
riage, "then Henry to receive the P2ofits ſo long as he ſhall 
live, and no longer; then after his Death Bridget to re- 


: ceive the Pꝛotits during her Life, and no longer; and af- 
terward the 'Jflive of the ſaid Henry and Bridget between 


them to receive the Pꝛoſits ſo long as any Jiſue of their 

Bodies ſhall continue, with Remainder over. The Par⸗ 
riage is had, Iſſue bozn, Henry aſſigns all his Intereſt to 

his Father, the Jfſue dieth, Bridget dieth, William takes 
Adminiſtration ok Henry, Sir John Knight takes Admini⸗ 
ſtration of Bridget and the Iſſue. The "Queſtion is quid 
Juris on a Bill exhibited by William and Sir John Knight, 

Truſtee and Adminiftrato2 of Bridget, and the Jfſue? 
Dn Debate the Low” Chancellor” oꝛdered the Aſlignment 

to be b2ought to him, (fo2 ſome Differences were alledged 
to be in the Mozds of it) and when he had peruled t, he 
would declare his Opinion. 

1. The main Queſtion was, whether as this Caſe is, the 
Iſſue were a Purchaſoz, 02 whether it were in the Nature 
of a Limitation. . 
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tate was lo Lag that Hen 


" Tem Balch 34 Carl in Gincelluria 87 6 


2. I the amgnment deing It ſupra, put awa the unte 
der the Mike, ik it were a gle pra, . In Ben 3 
the Coverture, vis: the future Intereſt and ——— to: 
it being made kor her Pꝛeferment in Mature or a June 

it was agreed it could not hürt her during her Li But 
e LM: iu 9 Ons were ER, o not? 


74 3. , : 
& by 1 ET11 #4 2 


0 5 Brad e contra. 1 
e ne en en, DHS »: OQ8 1 
T* Low Dacres impiopen een ta purcbalt L and 
fo2 him, and to take up Mane ta pan fo it, which 
Crompe did, and took the Purchaſe in his own Name; the 
Lozd Dacres fue Crompe ity (mancery, tu hade the Lands 
on Payment of the Montes, but Croaipr om other Deca- 
ſions had moꝛztgaged, ingaged fo2; and on Behalf. ot the Pay all of none. 
Lum Dacres, and inſigev fo? them dil. And the LowiDe- . 
ce could not have.a Decree, but muſt gayithe one Ponies * 


* 7: F 1 ORRS 9: 4 e 


" Hele ene Hes 28 Aptil 1662. yy 
_ Biff: ity the Plülntit, Civow of Sie Hite 
Hele, tu have a Jointure of 3991: per Annim fet- Il iature. 
tled- on i het; and the main Quietions*v ihe Cate were 
two, viz, Sir Thomas Hele had tee Songs, Thomas, Sa- * 
woel, and Henry the Platntitk ) pngbiatd, and a Bother 
Richard, Father of 'the Detendunt Rick#rd Hele. 4 Gt Ante 23,28, 20, 30 
band was'ſeiſed in Fee mp den Aj 1 Pot e 
as ſeiſed in Fee-ſimple ands, and or Lände and Lord Coven. 
in Somerſetſhire whith were his own Inheritance; and oft cr 925 Caſe. "ths 
Treaty with Mex; Elliot, 2 of ie Pfainellf, ier a de B. This Cale 


Marriage between 1 and aint, "ay ter _ _ 1 
of Elliot, it wing” agreed Warte Pigs gußheer aue ble Execution 


and near of a Power, 
30001, Poztion; 19001. of the 8 was patd, and Ke. n. 
the Reſt ſecured, and Pz. Elliot took a Bond of Sooo l. | 

to himſelf fn Truft for the Platnefff. ' The Condition was 

in Effett to ſettle on Jane 300 J. per Anm. of 'Lands, 1 
County of Devonthire, Cortwall and Sornerſerſhire; of the 
Catne of z oo l. per Ann. but mo particirfar 177 erpref- 
ſed; Samuel, the Alder Bꝛothet of Henry, had by it 
ſettled divers Lands oi Trriffees (Det Mook; 155 and 


dave Pomer to Henry to make & Joiriturs to firch Mite as he 
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red bisch dagen ee Had dot he ws 
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CTenont in Tail e that cBorton ;(43cent; the has 

Hellyage and (ome Lands Parcel thereat Calue-5o1, per 


} * lo that Herr ys, who; inherited 


Jura, have 1 75 ſuch Power;on jon Capital hah 


Henry N his _ . deviſes alt rk” which 
gd. to hard t e oy nt. at 
wnkhogai t,t oh Pal which Wande , 
EW 8 e Uakit/2 But 00 Poz⸗ 
ro 3000 |. paid, and no Jointure made, fo2 which the 


iotulſubrh;1:umd two: Dbjottrons (inter alia Hot To 'confipe- 
rable) were made again her, on ans n 80 | 


" M3} * - SIC 10 A te 910 ir? TRI] 03 430773 F115 , IU I! 


ini. Cho it be charged in the Bill thatithire was an a 
peecedent-to/ the Bond, that 30 1. in Lands 


| * . greelhent 
nog 4s 121 75 wound be ſettle in Jointure, and after Pond, &c. ta ſet⸗ 


tle it, is particmlarip denten by the Anſwer and inſitted, 

P2oof made of it; and therefore the Obligaz had 
Eleſtion to papg. ygettie ann avoid Payment by Settle⸗ 
ment, and by Chanre Es — declare, viz. that he would 
not be bound rſt ttie, but would-be. at Liberty; and we 
are content t aintiff take Advantage of the enalty, 
but are not to be foꝛced ta the one, if content to e 
y Helc,could * Nw! Mor impoſed, a 
ee Kia ane A 10 03:7 


Reſp. 1. The Sond is but. a 1 5 the Jainture 
to be made. and al Neceſſity, ſuppoſeth à pzecedent 


ment that ſuch. a Jointure ſhould de mane: Firſt, it-is-a- 


greed what ſhall be done: In the ſecond Place,-the.Trea- - 


i and Agreement Is, how that twhich-is-agreed.on ſhall be 


ed, and in ſuch. Cale the Security commonly is penal, 


wy he Penalty can never be ,demanded-in-Equity, the 
Patty perkozming that, foz wn ee * Land 
e o2 Penalty is giuen. 1% dee 


27 It is unreaſonable that the Obligo? wok be at {iiber- 
ty never to perfoan the Thing ſecured, and the Perſon ſe- 
cured.not able to ask the Penalty, as indeed he can never 
demand it in Equity. If we Obligo? ſhould ſue in Equity 
on the Loſs. of. his Bond to have the Penalty, it would be 
Pain; and if he fn Equity ask in the Disjuniive, that he 
might Why baue the Penalty, the « 6000 1. dd the Jointure 


((yppoling - 


STILL 


— 
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(ſuppoſing the Lanvs were in Truth tertain) Eaters | 


might. decree the Jointure, but would xever decree the 


Penalty, though the Chancety wotid perhaps'impoſe ſome 


other reaſonable Penalty on Non-obevſence, but certatnly 
never decree the 6000 l. unleſs the true Galue on Dilobe⸗ 
dience amounted to as much. 

3. And it is not reaſonable noz Equity. that in Caſe of 
. a Harriage-agreement, and the Poztion paid, that Strick⸗ 
neſs of Law ſhoyld holp on one Side, and the Benefit to 


avoid it too, and the other Side have no Liberty; but if 


he Gould attempt to have the Advantage in Law of. the 
Penalty, to be ſtopt in Equity when the other Party 
would, and yet if he would be content with Equity, not 
to be ſuffered to agk it tho it. be Mie. F 

athly. The Cale is the fame in Equity, it the Cotidi- 
tion had been to have had certain Lands oz Jofnture, as 
when it is general; J ſay the ſame as to this Dbjetttgir, 4 


Therefoze the pꝛincipal Scope the Parties being fo 
a Jointure, and the clear Decottomy (pardon the Expel⸗ 


ſion) of the whole Agreement being that, without all 


Doubt the one oz the other ought to be had, viz. the Join⸗ 
ture 02 the Penalty. Jf Things be bꝛoughöt to that Paſs 
that one of the two is become impomble (that is, unpꝛadi⸗ 
cable, oꝛ as Circumſtances of the particular Caſe ate, not 
accompliſhable) then that Part of the Agreement which is 
tezable ſhall be perkozmed. 

Eſpecially it it tall out to be in ſuch State 62 Condition, 
by the Ack, Fault oz Negligence of the Party who han 
once Eletton to do otherwiſe; fo2 ſuch At o2 Megleſt de- 
termines the Party's Election at Common Law, and in 
Reaſon and common Juſtice; -yea, tho! it fall out by the 
At of God oz of a Stranger, and without the Patties 
Fault; wherein J hold the Differences*to be two; Firſt, 
between an Agreement o2 Covenant to da in the Bisjunc⸗ 
tive one Thing of two, and where there fs a penal Agree- 
ment to do one Thing of two; as if J covenant to enfeoff 


a Yan, 02 make a Jointure in Poſſefton of B. 02 W. ann 


one ok them is carried away by inevitable Jnunvattort 02 
the like, yet J muff do the other. 

This is at Law where no [Remedy is given but fo? 
the Penalty : But in that Caſe; if the Agreement were 
without Penalty, and the Penalty fo2 Security, and to 
be reaſonably intended ſo to % there tho' an * 
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bot one happen by the At. of God, the Chancery will paſs 


by the penal and fo2mal Part, and inſiſt on that which was 
the pzincipal Thing ſecured by the Penalty: Ik the Penal⸗ 
ty were the ]Paincipal, it were demandable in Cquity, 
Nov in this particular Caſe, as the Circumſtances of i 
fall out, Henry Hele who Was to make. the Jointure, is 
kaln into a Condition as that he cannot perfomn the one 
Part, viz. the Penalty; fo2 it is agreed that his Debts 
erceed the Perſonal Eſtate, and his Land he hath devi⸗ 
ſed away, ſo that he cannot mozally canndered, pay the 
60001. becauſe there is nothing left; the Thing cannot 
be. done by him, ſo. þe hath no Eleckton to do it being in 
that Condition. e 


Object. 2. Che ſecond Objeition is of moze, Weight, 
viz. the Covenant is general, not to ſettle Black Acre 
of zoo l. Ualne per, Annum, but only to ſettle 3001. per 
Anuͤum fn Lands, ſo as Henry Hele might ſettle any 
Lands in thoſe. Countieg, and the Chancery could never 
with Juſtice compel him to ſettle this oz that Land, if he 
would ſettle 300.1. per Annum any where within thoſe 
% AA 
A agree it fo, as long as he could any Way perkoꝛm 
and ſettle 300 l. per Annum; but ik he be once reduced 
to ſuch Condition and Circumſtances, as that he could 
not poſſibly perfozm, and uch Impotency appear to the 
Court judiciallp, the Court map chule koz him and in⸗ 
foꝛce him to a particular; as ik the Time of Settlement 
were paſt, and he aged oz the like, the Court may apply 
the general on his particular Lands, as if he were an 


* 


Cinthzift, &c. 


Object. 3. But here the Land is in Richard the Defen: 
dant as.a Purchaſer, not as Heir, koz he comes to the 
Land by the WH of Henry Hele, not as Peir to him: 
Tho' Henry was bound, .and his Heir would have been 
bound had the Lands deſcended to Him as Heir 3 Pet allo 

ln that Caſe if Richard had aliened the Land bekoze Debt 
bought on the Bogd, the Heir of Henry the Dbligo? 
ſhould not Have been bound, and by no Rule of Law 02 
Pzecedent of the Court is an Affignee of Land bound by 
a Perſonal Covenant, and the Court will not make new 
P2ecedents, | 


of | - | . Reſp, 


_ Tach. 34 Car: 1. in bc 


— — "LOI 


—_— The Strength of this. bjetion' lleth in this, 
viz. That the Agreement is not to ſettle atty Lands in 
particular, as Black Acre, but generally any Lands in 
Devonſhire,” Cornwall, et. So as it is true, no Lands 
ok Henry were tyed- b this Agreement; and therefo2e 
how can any ot * gh be bound in the Bards of his De- 
vile? 24 He . A 4p pt | 


nn „ne | 1 10 * 
Examine why is Henry und bis Debitee bolnd; tl eur 
the Agreement had been ok Lands in particular, and 


Richard Devilee'vf them. It is clear, Richard would 


have been bound in that Cale, and fo hound d Purcha⸗ 
ſer of them ik he had Notice: yet in that Cale the Land 
is not bound by the putticular Covenant, no moze than 
if it were general, elle every Alienee though fo2 a valua⸗ 
ble Conſideration and without Notice, thould be bound, 
but are not. 

So that the | particular Covenant doth bind the Cove⸗ 
nantoꝛ in Conſcience, ann the Covenant general doth bind 
him as well and as much. 


This Caſe is now reduced to that Plight, that Hey | 
who made this general Covenant had no Means poſſibly 


to perfo2m the general at the Time when he made oe De⸗ 
viſe of the Lands now in Queſtton, but out ok theſe 
Lands, fo2 he had no Perſonal Eftate, either to ſatisfy 
in Money, oz to pꝛocure ot purchaſe other Lands of the 
UGalue. He makes his Tut 

ſhall the Court imagine that h e being obliged on lo great 
Conſideration of 2 25 received by him in Ponies, and 
Security koz the Reff, and having no other Means poſſi⸗ 


ble but by thoſe Lands to perfowm his Covenant, and that 


to his TUife whom he had lately married, and never of- 
fended Him, to give his Lands to'a Brother” S Son, and 
break his Bond and Contcience, and ruin and beggar 
ſuch a Wife? 

J ſay, that being he had no other Means but by 


thele Lands to perfoun his Covenant, the Court ſhall 


do what in Conſcience he ought to have done, and lay 
Hands on hi Lands, ſeeing that there is left no other 


Poſſibility. 
Had Henry Hele been alive, he ſhould be decreed in ſuch 


Circumitance 10 ettle theſe Lands, viz. 300 l. per Ann. out 


of them; as the Court, if he had 'been bought to a Hear- 
ing, would not have given On Time to purchaſe other 


l, he is on his Death-bed, 
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Lands, ſo the Court at leaſt would lap hold: on theſe, ft 
in convenient Time, oz during Life be din not, which dit. 
fers a Devilee from the Deir; had he lekt them ta Richard 
who was his Heir, he had been bound, he leaves them by 
his Mill to him, it is the fame in Effet. 
Odject. The Common Law binds not the Deviſee, and 
it is a Bꝛeach of Law to bind the Alienee, and there is no 
Pꝛetedent, it will be a new one. en 


Rep. Is It not. againſt Law, ag tu day better, is it nut 
+ moze than the Common Law can do, to decree it, ik the 
Agreement were fo2 particular Lands? And pet at this 


Day there would be no Sctuple in that Caſe: The Ob⸗ 
jettion of the Law is as ſtrong in the one Cate as the 
other; in both the ame - in n e finely 


4 & 5 M. There the Covenant was by Indentute 
to ſettle divers Lands (per noſme:) It is there reſol- 
ved, not only that the Eſtate was not ſettled in Law, but 
alſo Cui nul Subpœma voile giſer pur luy eome pur Ceſtuy 
que uſe de compeller ] Eſtate d eſtre execute quia party ad 
Election al Common Ley per action de Covenant, In that 


Obſerv. x. No. Difference where the Covenant is by 
Name, and where generally at the Common Law, 
2. That ſurely 4 M. there was no Pꝛecedent then where 
the Agreement was per noſme. na 
3. That pet it is indubitable at this Day to decree of 
particular. | 1 1 1 5 

4. That therefoze when it was firſt done after 5 Mary, 

a the Court did not fozbear to decree, tho' no Pꝛecedent. 
5. Nay, yet the Court Hath gone further to the Þeir 

than to the Aſſignee, tho' a Purchaſer on valuable Cons 
deration if he Had Notice, and it is no Defence fo2 him 

to ſay, that the Covenantee had Eleſtion to ſue by Cove- 

nant at Common Law, | 1 of 


It is harder on the Plaintiff, fo2 ſhe hath no Remedy! 
Indeed ſhe may fue, but to no Purpoſe,” fo2 Richard the 
Deviſee and Executo? tells us and yout Lozdſhip by his 
Anſwer, viz. That he hath no Aﬀets. 1114 to 
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The Common Law relieves not particular Caſes a- Cofimon Law re: 
gainſt the general Rule, but in Chancery every particular . general 2512 
Caſe ſtands on its own particular Circumſtances; and but Chancery 4oes: 
tho in general the Law will not relieve; pet Equity doth, 155 : Chan. C.158, 
ſo as the Example introduce not a general -Wffchief, | 648. 
Pere is a Canſe of as great 'Equity; of as good Con- Pon 2:3, 217, 223. 
ſidexation (Hartiage and Poztions) as can be, ag ſih- 
gular in Circumffance, where the whole-Eftate the De- Fs 
fendant hath comes to him op meer Liberality. "x: Che 
e (ber OO 2 oe DIES 
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Company of Stationers, 29 Aptil,, Ante. 
HE King granted the ſole Pinting of Engliſh Bi⸗ Printing. 

1 blies and 1 tu the Plaintiff : The De- p/n. 

fendant traded with certain Dutchmen, who minted many Statute. 

Thouſands of them in Holland, and the ſan were nam in Jide, ante 56, 63, 

the Cuſtom-houſe; and founerlp on à Bill exhibited: in pod 163, 204 

Chancery, the Plaintiff had an Injunction again the DOe- 1 Chan. C. 75, 80. 

fendant not to impozt o2 vend the ſame Books, in Re- 

gard it was not-only'd Bꝛeath df the King's Pꝛerogative, 

but of great and publick Conſequence foz Strangers to 

pꝛint and vend in England our Statutes and Laws, if faluv 

done. And now J moved fo2 Explanation of the O2der, 

&c. and Jrijuufton ; fo2 the Oefendant had acknowledged 

Judgment, oz Judgments were obtained againſt him, 

and alſo a Commiſſion of Bankrupt was p2oſecuting; 

and there was Pꝛetence that thoſe who came in by ſach 

— o2 Commiſſion, ſhould not be bound by the In⸗ 

un CCC 

The Lo2d Chancellor declared they ſhauld be bound; 

and further o2dered, that in Negard divers of the Books 

were in the Hands-of the Cuſtomers, the Cuſtomers 

ſhould ſulfer none of them to be remov'd thence $: And that 

they firſt acquaint the Court, and an Imunſtion granted 

accozdingly. | 
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Now contra Tillier. 
HE Fatber ſeiſed in Fee of. Coppbolm Lands, fur. 
1 rendzed them by the Hands of two Tenants, vi. 
J. S. and his own B2other Tillier, Father ok the Deten 
Deken 
| dant, and nom dead, ta the Uſe. of. his, Bzother Tillicr 
Copybold furren-gnly his Peirs, on Condition that Tillier paid to Kathe- 
drec on £00051 Tine, the only. Child of the Zur diva when ce comes. to 
- pot15% "2" the Age of twenty-one, 200 . Pzovided if his Daughte 
114% _ f . ghter 
: Chan. C. 177, died without Þeirs of her Body, then Tillier the Bother 
243- ſhould have the 200 l. The Father \Survivoz, died, leav⸗ 
ing his Daughter an Inkant not 


. 


Daughter at eighteen Years married the_Platntiff, and 
had. Iſſue George, and died when che was twenty Pears 
and an palk. The Son died an Infant; the Plaintiff 
Þusband of Katherine, the Daughter, and Father of the 
Chplld, takes Administration to them both, and fueth the 
SDBDion and Heir ok the Celtuy a que; the Surrender was 
mae koꝛz the 200 J. who inſiſts that the Money is not due, 


- 5» ” becauſe the Daughter never came to Twenty⸗ one, accozd- 


ing to the Condition. 'Paſch. 1682. Che 200 l. decreed 
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Che Father gave his Perſonal Efrate of good-Ualue to 
his ſaiy Bother, but nothing elle of his own to his ſaid 


only Child. | 
* n N TFT we + "> ' 


»” I 


faſt bs Harding contra Edge. 1 3 May. bb 


Charitable Uſzs. A Decree was made by Commiſſioners on the Statute 
Decree. | A of 43 Eliz. fo2 Charity, againſt Harding; who took 
2 Exteption againſt it in Chancery, and then being feilen ol 
1 Chan. C. 135, Lands, conveyed them to raiſe Poztions fo2 his Childzen 
158, 267, 193, &c- gfter the Commiſſioners. Decree. was confirmed in Chan- 
cery, the 'Conveyance was with Power of Revocation: 
This ſhall not hinder Execution kaz the Wonep decreed, 
but the Lands aliened ſhall be ſequeſtred fo2 the Money, 
and a Scire facias againſt Harding's Heir; fo2 the Excep- 
tant died after the Oecree confirmed; the Conveyance was 


mean between the two Decrees, * 
„ | Brooks 


Teri Taſch — 4 Cat. IL: in n Caricellaria 95 
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Brooks contra Bradley. 11 May 1 leur. za 


TY Bill was to habe a Diſcovery of Gold, hid! a err. 
ide ante 6, 7, 11, 


great Quantitg ol Goods which the Defenvant took i626; $7; ies: 
out of the Plaintiff'F Ship; which ©000s any Ship tye 1 Vern. 121, 
Defendant took on the Sea. 

The Dekendant ſets fozth, The Charter made by the 
King to the African Company,” of the ſole Trade in thofe 
Parts on the Guinney '"Coaff, and impowering them ko 
ſciſe the Ships and Goods of any that fhould' trave in 
thoſe Parts; and juſtitied under the Patent what he did, 
and venfed to mate any Dilcovery, © 

The Plaintiff's Tounſel offering to wave L2 Plea and 


Demurrer: | 
Loꝛd Chanöeller- Tf you tan help your felves at L 


vo ſo, but J will groe you no Aiſkance to diſcover hete i 
Prejudice of the King's CHE Fan 


* . *% *s- 
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Pamplin contra Green, 1 1 x May 1682. 29 


i 4. © 1 


E Bill is againſt an Awminiitratoꝛ and other per Diſtributton. 
ſons, to have Diffriburton of the Inteſtate's Extate, Jagen Lece 

acco2ding. to the late Statute; which Statute the Deken⸗ stat. 27 Car. 24 

dant pleaded, and that by that Statute the Dwinary 15 Pot 225, 

made the Judge to dittribute, and is appointed to. tak? | 

Security: Aud therefote the Plaintiff onght to ſane there, 

and not here. 

The Low Chancellor over-raled the Pte and a 

that the Dann ſhould antwer. 5 


| 


Str Charles Lick £5 Urn contra "vie 1 bn Boles 
a to his Oe Witt fe. I 1% 


HE Defendant had ererdit and Agent again 

the now Plaintiffs, who now after the Judgment 
wugbt to be relieved againff the Judgment, and the Cale 
an hearing was, viz. The fatd Sir John Boles became a 
Suitoz to the Plaintiff's Daughter, 


hy Eſtate in Lands was 1700 |. der Annum, * 
4 on 


o Was inkoꝛm'd that elaflik 
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from all Jncumbzances, except 70001. fo2 a Daunhk+-.w.. 
. to his Daughter by a fozmer Mike, then = 
other the Lady Lee infommed him, chat her Daughter's 
Portion, left her by her Father deceaſed, was 2000 l. but 
he would add z000 l, moe, and fo pay the (att Boles 40001 
 -- * and would give her Daughter 1000.4; maze, and 60 1. per 
1 Annum fo2 two Pears, ik his EſtaF was ſuch; and arc. 
cles were mutually executed, by which it was in the Head 
and ather Places of the Articles, recited and erpzefſed, that 
the Daughter's Poztion was 40001. but there was a diſtinz 
Article, that ik no Act were done oz ſuffered; befoze the firg 
of November 1668. whereby the Peir Pale of Sir John 
Boles by, the Plaintiff's Daughter, might be hindered 
from enjoying the Lands by the Articles agreed to be 
ſettled on hem, then the Yother would pay to Sir-Vin- 
cent Corbet and Robert Corbet, 1000 Il. and 60 l. per 
Annum, fo; two Pears fo; the ſole and pꝛoper Uſe of her 
Tin and Sir John Boles not to meddle with it: 
here were other Articles fo2 Jointure, &c. and Settle: 
ment on the Heirs Wales; but the Lady finding that the 
Lands were incumbzed, would not ſuffer the Marriage to 
pꝛoceed. Thereupon Boles and the -young Daughter a- 
greed with the Mother to releaſe the 1000 1. and did make 
Releaſe fign'd but A full Releaſe and.Oilcharge-thereof, referring to the Artt⸗ 
or ſealed. , les touching the Payment thereof: But this, though in 
Ts Writing, and ſtbſcribed by Sir John Boles and the Daugt- 
ter, was not ſealed; the Daughter was of full Age; the 
Marriage was had, but the Lands were incumbzed; 20001. 
of. the Poztion being unpaid, a Suit was in Chancery; 
which by Medlatlon of the Court was compoſed, the 20001. 
paid, Lands of 1 200 l. per Ann. ſettled, and ſo all Things 
quiet: But the Mike being dead, Sir John Boles tikes 
Adminiſtration, and ſues Sir Charles Lee and his Lady 
fo2 the 1000 l. in an Action of Covenant, whereon the ſaid 
Releaſe (not being under Seal) could not be pleaded; 


CIR — 


——— U- —5—32— 
= 19 


5 —— — — 2 
(LEND — 
— 2 — 3 
x2 * 


On 


a +. — 4 
_—__ + <= N 
— _ — 
mu 
2 
— 


' 1 w as * D * * 7 7 
: K 5 %. N Ld * 4 6 - 
p 7 8 * 9 4 : no, 5 P 7 - w» 2 FILE) = - H 
. ** . - _ VA a _— — — 2 
2 2 — — * —— -» 1 2 ** 9 7 % a. - "4 3 - FI us - —_— 0 4 _— ? 7 * * == "LA — 7 5 * * 
— 8 3 7 4 A $7 1 . 5 * "ve * =" a 22 as 1 ' \ . 
* — * „ 9 o — 2 * » &S Ge — . rr 12 ;4 a ws + DY - EAT. 2 — a - 
. bs 1 G N A X 2 a 


. * _—_ . 82 PP 1 As 
* * — eo E. — 22 * 2 q 
- 


2 =y P 4 ny r — 
- — „ 
gh CR" 2 LEN 
4 7 
. p 


"af Row <> <0 -- TR" *. 5 
: hy” > . __ , 
9 r 4 9 * — FY A} ws 
- - * A . 4a. 


1 8 
3 


23 „ * 
0 


„ by 
—T— ͤ 3 * 
2 — 


* _— .- — 4 
A 
N —— 


" 2 my l * 5 «.* An —_— ———— * * 
2 * 2 R ——— — 2 — 2 — - 
Lo l \ - - bw 2a ' 3 
. r nr 
7 * 


6 but the 1000 l. fot being ayable by the Articles unleſs the 
1 Lam vas free, ut ſupra; and finding a Moztgage made 
18 by Mather of Sir John Boles, that incumbzed the Lands, 
j A and that Sir John Boles always received the Þ2ofits there- 
5 of, which gave Dccaſion-to the Plaintiff's Heir to. believe 
36 thoſe Lands to be Sir John Boles's, and they by May of 
2 Verdi8. bar to the Covenant; that Matter was pleaded, viz. that 
. Miſtake. thoſe-Lands were incumbꝛed, and ſhewed how: But it be- 
"Bd ing inſiſted then that the ſaid Lands were not the Lands: 7 
2 % — 


Tent Fach. 34 Cr 11 in Ganellaris, 


Sit Pon Boles 4 Law! 02 Equity, the Pn2tg age veng i | 
ſatisfied, fo2 they were the Bottgager's 95 f 
and Equity till be Was pald, und ko the 2 in Hens; | 

| rality comp2ehended not thoſe Lands, On: 

The Gerdi paſt ko; the then Plaintitk, Jie 12 Note 

was given in Evidetice to the Jury in Mitigation of Digs 

mages: Theretoze the Defetidant-inſifted, that after U 

dict and Judgment in an Aſtion ok Covenant, wherein Da; 

mages ate only W We wh is not to be alete 
in in this. Court... Ft 3285 70 I eee. 


Iſt, Fox the now Pialntir it 1 has ite. that this A Gif: on a Condi. 
1000 l. was a voluntary Gift. and Liberality of the Bo⸗ _ termed, he. 
ther, and given and covenagten ta be paid only on pꝛectte 
wigs r TAL. no We (hat might pꝛe⸗ | 
judice the Heir e ere, ut now the an 
to be incumbꝛed. * Y 

2dly. Though in Strixneſs of Law, an Aireenient to Tho! rudum: pe. 
viſcharge a Duty created under Hand and Seal, is not 1, "yer 85 — 
good in Law; pet ff natural uſtice it is all one as fo the Equity. #15 bia 
Conſcience of the rties, where there is no Fraun 9 8 
Pzaftice, no: Surpzize in obtaining” it, much moze wh ny 
there is a Confideration dz juſt Reaſon koz it, as 
there was, viz. conſenting to the a Sea, of the Bar: 
riage, Which was juſtly ſtopt by the Lady, being intoimer 
of the Incumbꝛance. And it ts avjapged at Law, that t 
Conſideration the Father o2 the Mother thalt content t 
the Marriage of. Ny Child, it is ood. ta raiſe a Uſe, o2 
Action on the Cafe 

NN 25 e Beaſvri why the Law 1 a Seal and — The Reaſon of 
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meant not "th 
on his Side; 


Athly. The. 0 nip ict was on a. Piftake, 1. reinto the verdid on a Mi- 
Plaintif was levbþ the Detendant, fo2 he kept PoſſeMion, da ke. 

and received the Rents, &c. which made the Plaintiff take t 
him fox Owner of the Land, and the Platntiff now, then 
Defendant, rould at Law angn but one Beach, viz. one 
Incumbzance,. mau there were many, and are now pꝛa⸗ 
ved; and if any Intünmbꝛante were, he had no Title to the Noir 
1000 I. und it is no Reaſon * the Striitnefs of W Nene 
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3. c. 1 vern. 41. 


Pay all. 

Feme Covert. 
Mortgage. 
Surcharge. 
Ante a;. 33, 37+ 
Hard. 318. 

1 Vern. 37, 41. 
Poſt 164. 


Ic 


Jointreſs redeems, ” 
&c. paying a third * 


Part. 
Mortgage. 


Ba ron and Feme. 


Limitation. 


Ante 19,53,$7, &Cc- 


be never had Title. 


and din bozrow other Money of the ſame 


— — 
Te Tach 308 1 In Ancellata. 


he Plaintiff to one each, ſhould { nt 
125 to.that t9 Ef e appears by {the now 
, becaulſe.there were moze OY Pances, * in 5 


0 ＋ oy 15 Aan; 4 4 i3 Jy 


Che L ond Chancellor after long Debate viſio the 
Vac a becauſe the Platatir did. not come We 
gurt. till atter the Gerdick and Judgment: And ths 
Chancellor took Notice that the Settlement. made was 
me je beneficial than the Settlement pzopounded in the gr. 
ticles, but that was o2dered after the Condition b2ok 
Viz. not i the ne fix TEAK. 1 the 
© SONS fy $i ial $05 1% 


4 Inne 


Nate contra 'Sacheverel. A* "FE * N. 


O Aebererel and his Alte, leiter in Wikhi of the wi 
by Fine and Deed moztgaged them koz 340 l. mic 
Das not pan at the Day, but 200 1. Part was palm after- 
ward, and then the Yoztgago2 had Perauan to boxrow, 
aztgagee. 
The firſt Money, viz. the Payment ok the 100 — 1 
dozſey,on the Poztgage-deed;. the Mike in Pꝛelence of the 
Hüsband made Account of what was Due on the firſt and 
ſecond Loan, fo2 both by Agreement were to be on Secu- 
rity Feng he GEL FE ite Ws . no ** 1 


* cen it is ben ther baue her a 


o Conſent ſhall bind der heir 5 


1 0 Chancellor econtra: F02 the Pom rej 
itle in Law, and as much Equity to kh 
pelt bath tu the Land, pour que, &c. 


4 $4.4 


Biond | contra ; Brond. 19 May. | 


mas Brond late Husband of the Plaintiff, in Con- 

ſideration of 3000 l. ſettled, inter alia, bouſes in 
Rg aber in all of the Aalue of 350 1. per Annum, to the 
1 2 himſelf koz Life, Remainder to the Plaintiff fo2 Life 
hex We Hs with Remainder over. Che Toy 5 


* 
3 


Term Paſch 34 Car- II. in Cancelluria. 


,656. were burnt. ann ehe Husbatid deing/nhable to rpm 
them, without bozrowing Money perfwaded the Plaintiff 


ok Pears, to ſeture the Money to be bozrowed; and agrerd 


but that ſhe chould reveem, paying the Interen or the Po- 
ney bozrowed, 500 l. as boztrowed of Alverman Jefferies, 
and a Fine levied to him oz g Pents dy the Plalntict and 
her husband. Jetteries reve .of the bu 
houſes to the Pusband ko 58 Bears,- rendiing” 361. per 
Ann. and to repay the 6 I. at'a "Time, &e the Þouſes' 
are rebuilt by the Pusband, 'who'afterwards ſettles them 
and other his Lands on pimſele in Gan, to the Peirs Bales: 
of his Body, the Remalnder in Tail to the Detendant his 


Bꝛother, charged with Poztioas bf 3000 l. tu his Daugh⸗ 


ters, and dieth Anno 1674: and made the Defenvant bis 
Etecutoz, being dis Pꝛocher, bis Personal Eftate but 
182 J. ſhozt of his Debks. The Detendaut was baund koz 
him in Bonds to the Galue of 16001. and entred on the 
Houſes,. paid the 16001. and took up the Bonds, and alſo 
paid the Intereſt or the 600 U. boxrowed' tilt 1581. and then 
the Plaintiff exhibited the Bill to redeem, fo2 that the 


pouſes yield 180 L per Anm andthe Rente received by the 


Defendant were moze chan 
Jointure now left but #66 J. per Ani beſides the woules; 
and p2ays that He *"may*'reveem, paying pꝛopoztionably, 


and hold over till that ſhe be repaid; with Interen “ ” 


COT DUTT Dy HOON REIT 75.3, 
- Econtra, It was'Medged,” and the Eruth was that che 
never queſffoned the Matter in thirteen ears; During all 
which Time the Detenvant pad Interest, and paid the 
1600 l. which was the Bꝛother's Debt, and the poules 
redemiled; tame to him as Exrrntoz ok his Biother, and 
were Aﬀets in his Hands; do that in Law the tame was 
liable to pay Debts; and in Equity he ought not to be 
llable to hu Brothers Debte; and ite Platticilk's Title 
was but a Patol Agreement between wusband and Mike, 
and the Defendant noves had Motice ot 


ment till this Bill erhfbite Aud 188 1. Oi An 70 — 
Mosef 151110393 Jo an 

The Plaintiff's Counſel replied, That when the joined 
in the Fine with her Þusband, the Equity of the Redemp- 
tion did pꝛoperly belong to her, and her pusband could 
not diſcharge it by any ys LE Aﬀ 02 Agreement be- 
| 2 vond 


efteries xedemiſed the Tofts of the burnt 


any duch agree 
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unleſs it were foz 
no Notice of her 
but comes in 
the Leaſe; 
to redeem 
— which 
1 a 9 
koz cher Jointüre. 5 


ol 


the 


3112 3 308 


Kier 
ancellor 


, 1 Vern. 294. 
% 148, 9. 
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Commiſſion to exa- 
mine Contempt 
ſworn, but Proceſs 
miſ-ſerved. 
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pay: the Plaintitf 


3 —.— Motels knocked, he ferved her 

the Defend est. 1] 1002 03) nag ee en, 

ee 610930} uaq 03 019%! 

The Jaintiif much appoled this > umiſſian, but my. 
Low Chancellor granted the Motion tox it was not knamn 
whether it mas ſerved, but whether it was mil-lerved; ' and 
ſaid it was no Reaſqy he ſhould dase her Liberty! upon a 
Miſtake of ſerving P2oceſs. 

Foot oft node %% „Usnlen mm ee MInIGICF SED 
una Sd in du IM fn dean 130 ein SOT GU un 
e et WILL HON 

11199257 5 ZR 305412041 ne ud 00 «116031 Paget; 


F * -& 
o 
9 _ 
@<4 4 
* 


— — 


"Teri ach. 34 G Al in Candela. 101 


6K K——— ——— . — 
— ————— Z. 


\ 


z " 7 b 
— 44 * ® : 
"1 WM nut id > ht TIS _ 4 77 ; ” : 
| | ; q , , is # 4 
; Tager cru get, * _ £7 OV TI #4 


i _ d- A Paget deren * ſeveral S 8, Wile's Money der 
1 whereof” aintiff 5 11 1 25 ed t * 25 
wie inter Alia; 12050 J. 0 be 


ue 1 — of the Se 


I vis 1 Mg” 


9 


were entred into egen that the Reik Wt, fo laid 
out; but the Piafnelfk being kürther invited, he -fues'to 
have ſome further J97opo tion, for he might better tve 
fo2 himſelf and Family 4 if he might be ſupplied with Foo . 
to buy an Office, and 1001. to pay his Debts, _ 
4 The — bog: ſubmitted 5 the 1 4 of the 
ourt, and was willing to Pay the Money into Court, oz 
as the Court Would d oider⸗ 5 Eo " Ii (1 F bo . 
OST 1140 18590 7 ' 
Che Low! cell piopvitttbery igen w the eren Chancery. 
dant s Counſel” what Sum feld be Pal: ® Fome Cover exaf 
They ſaid they might mot content:! ef e iriles 4 Corffent, &. 
that it muſt be laid out in Land; "The ml oe | Apen 39 
cerned, and ng Party to the ill, T, oh _* 
be in Conrt.. kh e 9 55 fi | 
out as her irs N p2ayed | 
- Jo MI A7 7 1 


the Loꝛd Chayeeftor, a cots 1 25 nil . nk + 
bir g a, hancellor vcr 
laid gut 10 507 


WIS I 0. nnd 3 1 NI a 
A. 

2% 5 DOG be 
tif himſelf, yy 6 On 0 24 
L o2D Paget to pay the Interet, | 


, Whrreupon 
ould be pald; 


if 
; 5 7 
— 8 into Court, oz keep it at Intereſt. And it was 
kurther ozdered that the Plaintiff * pꝛocure the Olſice 
within Ponths. 


4  Qizre, Ik the Office be bought, and the Þusbad die; 
lid. 
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Con 2 TÞ E Piat e 9:the Detendg and. Cownr 
2 ruby th tho Bag: 1 ber Truſtee wt. —— of an 2 
Baron and Fans, HMent MANE Ader N Seal; dp which the Defen. 
agreement. baut granted td Coward, whole Executo2. the Plaintiff 
Viag re g. 430 Coward is, all-his-Rents of his Mano; ot Eaſt-Came 
b. C. Camel in 
Ante 13, We the County of . Somerſet, Habendum koʒ 179 9 if the Mitte 
lived fo leng, £02 the ſole Cie, of. the ite, and it the 
Rents. failed bp the Death. of Tenants, . whereby the 
Lands might decay, he would continue Pa ayment,.and.en- 
koꝛced her Dom becauſe. the Eccleſiaftical- Court had 
given her Alimony "but leſs than they would have other: 
wiſe given her in in Retpen of this Gzaut; and koz further 
Equity, that the Dekendant had bought in tome of the 
Tenants Eſtates, whereby the n could not be dero. 
a e n n! 771 s 7 U I:, 
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Yb; $4 2 4 1 
11 # ; 


£ 743 
11 10 The Obiedions were: ne at are 


"x 'That the Gꝛant was a OUR” and RA 
ry; fo2 her Poztion being 2 21 the had +; Nee 
Jointure. of 100 J., per Annum. ſettled , and the-G2ant>in 


Ns Duettion was . made tio NETS W 
ly pat . undutifully e om as YE=De- 
3 * in LF aner, Pk * in BH ww; 30-12; — 
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ri 373 — 199155 
Cbe Lo: Chang llor decreed ya the eg hall not; 
be barred -to. ſue ber Truſtee And that the 
Suregnder, me ot the Rent x by he Þyghand, 
wall kat * made Ale of ISTanmns hh ngg 1 15 0 09.5 
N. on, ment 33:9908 n n 92111 436005 
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White canten Small. 


5 DER Conveyances, mape to the Deferwang hp Cooreyancorolun- | 
2 f 4 | 0 OY | | 2 | 
| Elizabeth Marchant of” an Equity of Redemp on, fon wank, ino no 


be ſet alive; the Bill being grounded on Weakneſs and Lunatick, avoided. 
Lunacy of Elizabeth, the Plaintiff's Couſin-german, and Cha. C. 100, Kc. 
Heir to Elizabeth; the Defendant Coy man, in the | 
ſam? Degree. No P2oof of Lunacy; but ſhe was weak 
: of Underſtanding, ſhe could read, and taught a Child to 
: read: Two Daps after the Deed, the ſaid ſhe had made 
tit to the End the Defendant ſhould have the Land; yet 
| becauſe the former:Communicatton of ſuch Geant was be- 
foe, and no Conſtderation in the Deed," but fraudglently 
prepared and obtruded on Elizabeth, it was ſet aſive by 
the Lozd Chancellor. >. 7 
(Uhere voluntary Conpeyances are to be held frauhy- 
lent, oꝛ not, ſee 1 Chan. C. 10, 133; 4, 216,245, 289; Kc. 
Ante 4, 69. Poſt 120, 133, 134, 137, 1117. NA end) 
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1 Chan. C. 112% Domina Dacres co | Ba IL Chute, 15 June 1682. 
2 Cha. R. 245. * WATT LT e 881 4 N * U 
1 y Hall. Chute, Gzandfather to the Defendant, and 
ron. » Husband to the Plaintiff, by Deed covenanted 


to ſettle on the Plaintiff a Jointure of 5001. per 
Annum, 02 to leave her 50601: Pe fail'd to make 
the Jointure, and died: The Plaintiff obtained kozmerly 
a Derree fo2 the 50001. with. Damages, againſt Chatl. 
Chute, Father of the Oefendant, who dying, the- Bill 
was revived againſt the Defendant as Heir to his Father 
and G2zandfather, and againſt Mꝛ. Barker and Mz, Leonard, 
his Uncles and Guardians. There was ſo far P2oceed- 
ings againſt Chall. Chute the Father, that a Sequeſtration 
of the Vine and other Lands was o2dered, and Owen and 
thee other Sequeſtratozs were named. The Cauſe com- 
ing to be heard againſt the Defendants, the Bill being foz 
the 5000 l. Damages; 5 
The Counſel fo2 Chall. Chute, then Defendant, infozmed 
the Court that there were many Debts on the Eſtate; and 
two younger Sons and a Daughter of the Oefendant's 
Father, that had no Maintenance, a Statute ok 3000 1. 
to the Lady Angleſey, acknowledged by the Defendant's 
Father fo2 Payment of 400 l. per Annum, to the Lady An- 
gleſey fo2 her Life; and if the Lady Angleſey ſhould lay 
hold on the Perſonal Eſtate, the Family would be ruined, 
the younger Childzen unp2ovided fo2, the Debts 4 
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fo: Remedy that the Plaintiff” the Lady Dacres ſhow not 


lay on the Sequeſtration on the'whole Lands, but ſuffer 


the Lady Angleſey to emoy Patt; for ae 
bound the Defendant, (being acknowlenged by him) pet 
it was ſubſequent to the Plaintiff's Demand, grounded on 
the Gzandfathers's Covenant, and ſome other Things, and 
p26pounded that 46 J. apiece might be paid fo? the voung 
Childzen; and after Debts pald, and theſe Things done, 
the Defendant ſhould have the Surplus. Pz. Barker any 
Leonard, the Guardians of the Defendant; and the Platn- 
tif not oppoſing, it is ſo decreed, and Pz. Owen (which 
was Part of the P2opoſal) to receive and diſpoſe of all, 
and 201. per Ann. Sallary to be allow'd to him, and acco2d- 
ingly the Court decreed it. The. Childzens Maintenance 
was raiſed and diſpoſed or by Owen, as well as the other 
Vatters and Payments to the'Plaintiff, towards het Sa- 
tisfatton of her 5000 1. with Damages: Owen to take Ad⸗ 
miniſtration of the Perſonal Eſtate, and apply the ſame to 
the other. Debts, which he did: And the Baintenances. of 
the three young Childzen, amounting] to 120 l. per Annum, 
was by Owen patd, ſome Patt to the « 
hands, and the Reſt to the Plaintiff foz them, who edu⸗ 
cated them therewith, pald fo? their Schooting, Clothing, 
&, and. bꝛought them up very well; and Owen aͤrcounted 
ſtill to Mz. Barker of thoſe” and the other Payments. 
N21. Barker ſubſcribed and e Accounts, and fo 
Patters continued and were tri nlatted foz many Pears, 
viz. about rune EE TATTOO 51s a2” 

Ind then Chall. Chute the G2andchild appealed to the 
Lows in Parliament againſt the Decree; and among 
other Points, inſiſted that he dught not to have been 
charged with the Batntenance ot” 40 L per Andum, to his. 
younger B2others and Siſters. And as to that Point 
the Lozds in Parliament, adjudged, that the Clauſe in the 
laid Decree touching the Palntenante of, the poung Chil- 
dien be reverſed and annulled; mter alia, they confirm the 
firſt Decree made koz the Lady's 5000 1: with Damages, 
They ozder, Sec. that the Plaintiff account koz what hath! 
been reer n whe boobs 

Afterwards the Plaintiff. erhibits this Bill, kor that. 
Chall. Chute the Father had mäde a Gilt, whith was ttt 


M;. Barker's Hand and concealed; wherein he made Bar- 
ker and Leonard the Uncles, Guardians to all his or 
pP dzen, 


vie, and theretoze the Defendant's Soüket pibpounden 


the Childꝛens own 
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dien, and his Executozs, and as ſhe allenged, he had pro. 
vived ko: Maintenance fo2 the younger Childzen thereby 
and therefoze. ſhe ought not to be charged with the ain: 
tenances; fo2 the Dekendant pzetended that the Ponies 
received by her from Owen out of his Eſtate, ought to be 
charged on her Account, and to fink het pzincipat Debt. 
with propoxtionable Damages from Time to Time: anz 
on this depended the Reſolution of an Exception to the 
Maſter's Repozt, who tated the Account as to this Bac: 
ter, eſpecially touching that Paint. 
Now the Will was read as befoze, but tho" the Ancles 
were made thereby Guardians and Executozs, nothing could 
be thence enfo2c'd to the Point of the Malntenances. 
The Point debated. befoze the Low Chancellor was, 
Cahether the Plaintiff ſhould be charged. with the Boney 
receiv'd by her from Owen fo? the Childzens Maintenance, 
amounting to 1200 | which with Intereff came to 2000 l. 
02 thereabouts? „ 


The Defendant's Counſel now inſiſted that ſhe chould; 
Iſt. Foz ſhe was their G2zandmother, (which was true, 
fo2 Chall. Chute their Father, married her Daughter their 
Mother) and therefoze ſhe by Law. ought to have main⸗ 

_ 2dly. It was her Agent that received the Ponies, and 
Darth The Lene. r „ 
zedly. The Lozd's Dwer is expꝛels, that the is to ac- 
count foꝛ what the received; but this Maintenance money 


The Plaintiff's Counfel anfweren 
ut. She is not bound to maintain her Gꝛandchildzen 
mo2e than the Defendant is to maintain his Bꝛothers, and 
ane e 5: -- | 
Adly. Owen is not her Agent, but the Agent of the 
-t, and. ok the Creditozs, and of the Dekendant: Þe 
is appointed Receiver fo2 all Perſons, and that by the 
Fort, and this done at the P2opoſal.of the Defendant 
his Benefit, and to p2eſerve him and his Famtly; fo2 
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Plaintiff ſuffered Pꝛejudice by it, viz. Delay. in Pap⸗ 
5 of her 50001. Fo} Sotiskanioh whereof the hav a 
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- zdly. The Over of the Lords, that ſhe ſhould account 
fo2 what ſhe received, muſt be intended of fo much as ſhe 
received to her own Uſe, but not of what was patd to Her 


only fo2 the Childzen, 5 


Owen received fo2 the Childzen, and paid it all fo2 them, 
and much into their own Hands, and it is not moze juſt to 
charge the Lady than Owen with it: And the Receipt and 
Employment of the Money was by Uirtue of, and in Obe- 
dience to a Decree of the Court while it was in Fozce, 


which Decree was at the Defendant's Motion by his Conn- 


ſel, and foz his Advantage, not the Plaintiff's ; and after 
the Decree the Plaintiff noz Owen could not avoid Obe- 


dience to it, and no Man muſt ſuffer fo2 his Obedience; and 


if the Court erred in this, they onght to make Reffftutfon 


who receiv'd the Benefit of that Erroz, viz. either the youn- 


ger Childzen who. enjoyed it, 02 the Defendant, whoſe 
Counſel moved it, and p2ocured it fo2 the Benefit of the 
Defendant, and his Uncle and Guardians were Parties to 
the Suit, and were p2eſent in Court, and confented to the 
Decree as much as the Plaintiffs, viz. ſhe no2 they did not 


oppoſe it. And moze; fo? it cannot be conceived that the 


' Infant Childzen made the P2opoſition to the Court, but 
rather Barker and Leonard, Guurdians; and if it had been 
fo2 the Diſadvantage of the Defendant, to whom they were 
Guardians, their Duty was to have oppoſed it: And when 
an erroneous Decree is made in Behalf of any one, and 
an Agent appointed to manage it fo2 ſuch on, and tt 
be done, when ſuch Decree comes to be revert, Reftity- 
tion muſt be from that Perſon foz whoſe Benefit the De- 
cree was, and not from the Agent, 


The Lozd Chancellor in the Debate ſeemed very inclina- 
ble to relieve the Lady; foz2 he declared that the Lady as 
G2andmother was not bound to maintain the Szandchil⸗ 
dꝛen, but as Juffice ſhould ozder, &c. frequently pꝛeſt the 
Defendant, whether he would not at leaſt,do ſomething fo2 
his B2others, &c. Declared at laſt he ſaw no Equity noz 
Gwound to charge the Lady, &c. and the Decree, while un⸗ 


reverſt, was to be obeyed: And as this Caſe was circum- 


ſtanced, the Court when a Family is to be pꝛeſerv d, younger 
Childzen kept from being ſtarved and undone, and Care ta- 
ken by Conſent of the Perſons and Friends in it, and an 


Cſtate able to bear it, if this ſhould be undone; All ſuch 
P 2 Cares 
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Term. Trin. 34 Car. II. in Cancellaria, 


Cares and Pꝛapidence of the Court would be loft, and 
thoſe already made, reverſt, which would be.inconvenient: 
But he ſaid. Jam to obey the Oꝛder which limits me. any 
ſo as to this Part relieved not the Plaintiff, = * 


— 
r SAT” 


D yer contra Dyer. 17 June 1682. 
HE Detenvant's Father granted to J. D. a Rent. 


purchaſer. | H 
Incouragement by 1 charge of 100 J. out of certain Lands mentioned in 
nec ' the Bill under Power of. Revocation. The Plaintiff 


Poſtca 128. Hobbs trłnted with J. D. to purchaſe the Rent, which the Defen: - 
rx Nor-on. Dant fo? twelve Pears continually paid to J D. The Plain⸗ 
"Re 37,247. tiff inkozmen the Defendant that he was in Treaty to pur- 
chaſe the Rent, and inquired.of the Defendant whether 
ſuch Szant was made, and whether it had been ſo paid, 
and whether it were revoked o2 not, and the Bill chargeth 
it ſo: And that the Defendant confeſſeth the Gzant and 
Payment, and that it was not revoked to his Knowledge. 
Thereupon the Plaintiff purchaſed the Annuity koz 2000 1. 
All this the Defendant in his Anſwer. confeſſed: But 
whereas the Plaintiff in this Bill charged. alſo that the De- 
kendant pꝛomiſed Payment, he denieth any Pꝛomiſe. The 
Cauſe was bꝛought to Hearing on Bill and Anſwer. 
5 My. Solicitor, the Plaintiff's Counſel, pꝛeſt fo2 a 
ecree. We” % 5 n Wy 1 4 
The Attorney General moved that the Cauſe might be put 
off till a Croſs Cauſe might be bzought in, which would 
be ready, &c. TUhich Cauſe was to diſcover Settlements 
made by the Gzandfather on Marriage, by which the De⸗ 
tendant's Father could not make ſuch G2ant Which Set- 
tlements were concealed, and kept from the Defendant, 
MP2. Solicitor. Be pour Title what it will, it will not 
hurt the Plaintiff, who acquainted you with his Intent to 
purchaſe, and you confeſs Payment, &c. ſo you have 
thereby encouraged and dꝛawn us into the Jurchate, and 
we have paid fully fo2 it. 1 
Ignorance of a Attorney General. e told you nothing but the Truth, 


net ntice i and Were igno2ant then of our own Title; our Jgnozance 


* 


Poſt 128. muſt not pꝛejudice us; if we had miſinkozmed you, 02 ha- 
And Miſtakes may ying a Title and knowing it, concealed it, that might al- 
Ante 43. ter the Caſe. | 


1 Chan. C. 3 9. 
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Len 
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Loꝛd Chancellor Tgnozance of his Title differs the 
Caſe, therefoze put-off the Hearing; &c. 


Booth contra Boorix 
HE Uncle by Leaſe and Wem ſettled the Lands in Forfeitus 


Queſtion to the Uſe of himſelf fo2 Life, Remainder Je Eftate, 


to Humphrey the Plaintiff 'fo2 Life, Remainder to his their Difference. 
Sons, firſt, ſecond, third, and kourth in Tall; the Re- * C. 22, 
mainder to the Defendant fo2 Life, Remainder to his firſt, 1 Vern. 20. 
ſecond, &c. Sons, with Power of Revocation, and a - R. 23, 26, 
Proviſo if Humphrey marry without Conſent of the Uncle 104. . 
during his Life, and after his Death, of A. B. &c. then M. 47. 

the Ales limited to Humphrey and to his Sons to ceaſe, 

and then to the Uſe of the Defendant. He married with- | 

out Conſent, having no Notice.of the Conveyance oz Pro- 

viſo: But his Uncle (who knew not of the Marriage) en⸗ 

tertained him kindly, and gave Legacies to him by his 

Will, and died. The Defendant diſturbs the Plaintiff 

becauſe of the Fozteiture, and dilmiſt to Law. 


But the Chancellor ask d if it were a Limitation of a Trutt or Uſe, O 


Truft, o2 of an Ule? I1c0hhan. C. 113,115. 
Reſp. Ale. nen, Then it is at Law, 


Anonymus. 3 July: 


Y a Decree in Chancery, a Will of Lands atteſted Will atteſted by 
by thee Witneſſes, who at ſeveral Times--ſubſcri- ** 8 — _ 
bed their Names at the Requeſt of the Teſtatoz, but were Times, good. 
not pꝛeſent at once together, is a good Will within the vide Sr. 29 Car. a. 


Statute, 
Anonymus. T. he ſame Day. 


Mon deviſed his Debts to be paid out of his Real Debts deviſed to be 
and Perſonal Eſtate; the Executo2 paid moze than fact _— 
his Perſonal Eſtate, he thall be reimburſed out of the dare. 


Real Eſtate. ED 1 Chan. C.249,299. 
erring ' 


TIO Term. Trin. 3 4 Car. II. in Cancellaria. 


Herring contra Walround. The ſame Day. 


A monſtrous Birth Erring, Anno 1681. was delivered of two 
„ Ty 1 Childzen, they were baptized by the es of * 
quila and Priſcilla: The Birth was Monſtrous, foz they 
had two Heads, four Arms, four Legs, and but one Bet. 
ly where their two Bodies were conjoined. The Birth 
was at Ilbrewers in the County of Somerſet: Many People 
came daily to ſee them, and gave Money to the Parents: 
the Father was a poo2 Cottage Tenant to Pz. Walround, 
a Juſtice of the Peace, who, and the Father entred into 
Articles, that Walround ſhould have the Cuſtody of the 
Childzen, and the Benefit that was to be made by Shew⸗ 
ing of them; but was to pay the Plaintiff one Eighth 
Part of that Benefit, and to maintain the Plaintiff his 
201. Bonds mu- CUUfe and Childzen (fo2 he had other Childzen) ſo long as 
rually to perform Aquila and Priſcilla linen. The Bill complains that the 
F Articles were gotten from the Plaintiff by Surpzize, be⸗ 
ing pꝛepared, &c. but the contrary was p2zoved : The 
Childzen lived but a Month, and then after the Bill being 
exhibited to be.relieved againſt the Bond and Articles, 
and an Account of the Ponies received by the Defendant 
fo2 Showing the Childzen, which the Oefendant had em- 

balmed, and cauſed to be ſtill kept. 
The Chancellor much difliked theſe Dotngs, and decreed 
the Defendant to bury the-Childzen within a Week, and 
to account fo2 what he o2 his Agents had received, and 
full Coſts of the whole Suit to the Plaintiff; who (her 
gen the kozmer Plaintiff being dead) did revive 
e Bil 


Collett contra Collett. The ſame Day. 


7 Illiam Fox Gent. having Iſſue thꝛee Daughters, 
Mary Goodwin TUidow, Elizabeth late Mite of 
Samuel Collett, and Martha late Wife of Cornelius Col- 
lett, by his laſt Will dated the 27th of September, 1679. 
among other Things, deviſeth as followeth : 


De viſe. 


and 


RG _ . 


4 ” 
*** eat. G 
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And as to the Reſidue and Dverplus of his perſonal 
Eſtate, concludes His Mill in theſe Mos 
I will that after my Debts which I ſhall owe at the Time 
of my Deceaſe, and my Funeral Expences, and the Probate 
of this my Will be diſcharged and paid; then I do give all 
the Reſt of my Perſonal Eſtate unbequeathed, to purchaſe an 
Eſtate near of as good Value as the ſame Perſonal Eſtate 
ſhall amount unto, within one Year next after my Deceaſe: 
Which ſaid Eſtate ſo to be purchaſed, I will, ſhall be ſet- 
tled and aſſured unto and upon my ſaid three Daughters, 
Mary, Elizabeth and Martha, and the Heirs of their re- 
ſpective Bodies lawfully begotten, for ever; or otherwiſe my 
ſaid Daughter Mary, and the Husbands of my ſaid two 
other Daughters Elizabeth and Martha, ſhall for ſuch 
Monies as they ſhall receive of my ſaid Executors, for the 
Overplus of my Perſonal Eſtate, to enter into one or more 
Bonds, of the double Sum of Money as each Part ſhall a- 
mount unto, the ſame being to be divided into three Parts, 
unto my ſaid Executors within eighteen Months next after my 
Deceaſe, to ſettle and aflure ſuch Part or Sum of Monies as 
each of them ſhall receive; and by this my Will for the Over- 
plus of my Perſonal - Eſtate, ' unto and upon the Child and 
Children of my faid three Daughters, Marty, Elizabeth and 
Martha, Part and Part alike. - 4 | | 
Martha the Wife of Cornelius Collett died about Half a 
Pear after the Teſtato? her Father, leaving Jſſue a Daugh⸗ 
ter, which Daughter died about four Months after the 
Mother: Che other two Sifters, viz. Mary and Elizabeth 
ſurviving, Cornelius Collett” took Letters of Adminiſtra- 
tion as well of the ſaid Martha his Wife, as to his ſaid 


Daughter... un Sat | 
No Land oz Effate was purchaſed with the 400 J. o2 
the Overplus ok the Perſonal Etkate given to Martha. 
The Queſtfon was, Whether the Plaintiff who was Ad⸗ 
miniſtratoz both to his Mike and Child, was intitled to the 
third, 02 any Part of the Reſivae of the Teſfato?'s Eftate 2? 
The Lozd Chancellor difmift the Bill, and declared he 
had no Part therein, not in Right of his Mike, becauſe 
ſhe died; and by the firft Part of the Clauſe it was to be 
laid out in Land, to be ſettled on the thzee Daughters, 
and the Heirs of their thzee Bodies: And by the ſeconn 
Clauſe Mary and the Husbands of Elizabeth and Martha, 


are ta ſecure what they receive, &c. prout. 
Nota, 


Reſiduum to be 
laid out in Pur- 
chaſes, &c. 


Q. Poſt 198. 
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Nota, In the lat Caſe it was;moved,. that.if L gad had 

been purchaſed and ſettled to the Mike in Tail, the Plain⸗ 
tiff ſhould have been Tenant by the Caurtetp, and there: 
foe ſhould have Recompence; ſed, non allocatur. 
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_ . Clayton. contra Duke of Newcaſtle, July 1882. 
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The Heir ſells in HE Earl of Newcaſtle. purchaſen Clipſton. in the 
the Life of theAn- 1 County of Nottingham, to him and to Sir Charles 
ceives thi Money. Cavendiſh in F ee, in Truſt fo2 himſeit and his Deirs the 
; The Anceſtor di- Reſt of his Manos and Lands by Recoveries and Deeds, 


esd comes. he ſettled in Truſtees fo2 himſelf oz Life,; and: to. pay 
Q. 1 Chan. C.262, Debts and raile Poꝛtions after his Death; And the 
por 234, 249 _ Mars falling out, he went beyond Sea, in which Time, 
*0, 13775" viz. ok his Above there, the Lo20. Mansfield his Þeir appa- 
rent, and Henry his Son, and now Duke ated. on. the 
Earl's Behalf, ſold Clipſton to Wakefield in Fee fo2.a full 
Conſideration, in Truſt foz William Clayton: The Con⸗ 
veyance was made by the Lozd Mansfield and Henry his 
Son, now Duke, and by Rolleſton, who. was then the 
ſurviving Truſtee in the great Settlement afozeſaid, but 
was not eſtated in Clipſton, fo2 that was not compaized in 
that Settlement; but the legal Eſtate was in the Earl 
and Sir Charles Cavendiſh, and the Purchaſe-money was 
duly paid to the Uendozs,/:and- Part paid by them fo2 a 
Daughter's Portion. | TODGS. Inn! ; | - | 5 * | 
Wakefield and William Clayton, foz whom J. S. was 
Truſtee, on Treaty of a Marriage to be had, and Poz⸗ 
tion, covenants to ſettle Clipſton, inter alia,- on the Plain⸗ 
tiff himſelf, with Remainder, &c. to the firſt, ſecond, 
&c. Sons in Tail, &c. and a Settlement (tiel quel) made 
accozdingly, and Poſſeſſion accoꝛdingly, emjoped till 1660. 
when the Earl returned into England, and entered on the 
Eſtate, and divers Suits. ariſe between the Earl and 
Clayton; they both die, the Lozd Mansfield dieth, the 
now Duke Peir to them both being in Poſſeſſion: .Clay-. 
ton, Mike of William, ſueth to. be relieved fo2 Clipſton, 
being made to her in Jointure, but oppoſed by the nom 
Duke, on two-G2ounds, oo oo: 
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iſt. By. 5 Articles Mabe between th Earl and 
Clayton; whereb 


| Clayton was to convey Chi Mn, &cz in- 
ter alia, tu the Earl; but as to them the Court in a Cauſe 
lately heard between the now Due, then Plaintiff, &c: 
to bade the Articles perkoꝛmed, and 6000 1: paid accozding 
to tholt Articles; had ſet them aide, becauſe they ng, 
waved; and new Agreements made, and ofyer, Reaſons, ne: 4 
and the Duke's Bill diſmiſt. nen don anf 5 
a2dly. Becauſe the Perſons who contratied with, | and! fot of) el 
conveyed to Wakefield, had na Eſtate in them, na: were: 
truſted by the Earl to ſelf; but the Ettate in Fee of. Clips: - 
ſton was in the Earl: himſelf, and Sir Chanles Cavendiſh 
in Truff, koz the Earl; and Sir Charles; Cavendiſh died, 
- and the Earl ſurviving, the whole legal Eſtate din veſt in 
the Earl, and is come by Deſcent. to the naw Duke as 
Heir to the Lom Mansfield; and the Earl ann he had the 
legal Eſtate in Law, and Equity alſo; whereas M28. Clay 
ton the Plaintiff had only Egulty with her, ( ſa much.) 
And then where Law and Equity 16, it wal n N 
Equip without Law. 98 f | 1 0 


And the Defenvants deny that the Earl ver gabe any 
Authozity fo the Sale of (lipſton, o knew al the Sale, 
02 Implopment of that Boney ; but that during his Exile, 
he was maintained by his Brother, and that. the Earl by 
his Entry was eſtated in his firſt Right, and no. Wap 
bound by what was done of others. 

Econtra, That the now Duke having taken upon him to 
convey, and conveped the Lands by Indenture under his 
Hand and Seal, as allo the Lozd [Mansfield did; and re- 
ceiving the Purthale⸗ money, and employed it fo2 the Be⸗ 
nefit of the Familp, and having now no Title, but as 
Heir now that he is come to be Owner of the Lands he 
ſold, he ſhall be baund to make good the Sale, and accoꝛd⸗ 
ingly the Lozd Chancellor decreed it. 

In the Hearing of-the Cauſe, Dffer was made to read 
Pꝛooks, to ſupport the Articles, becauſe there was no De- 
cree in the other Cauſe, ' but only a Dilmillon; but the 
Loꝛd Chancellor did not admit t. | 
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Term not intailed. FU tam: Bullock b N::p0 of:;a; Leaſe for at 5 1. 
Leg ray 1 \ \ land Peats, of the Lands in Mueſtion, in 44 
as Iſſue continued. Deration of a Marriage to be han between Henm Bullock, 
a. ſells the Term, yig eldeſt San, and Bridget Daughter ok Sir/Joko Knight, 
See 1 Chan. C. 8, 9, NTAliten'the. ſamo Term to. Sit John Knight, & in Truſt, 
68, 208, &c. ibid. that William Bullock ſhauld receive che Profits til the 
Marriage, and akter the Marriage ta permit Henry: Bul- 

lock the Son, and his Aﬀligns, to hald the Pꝛemiſſes, and 

receive the Pꝛolits (0 long ok the laid Term ag he should 

live, and no longer; and after his Deceale and Marriage, 

ſhould permit the ſain Bridget and her:Affigns, to hold and 

enjoy the Memiſſes, and receive the Pꝛoſits ſo long of 

the ſaid Term as the ſhould itve, and no longer; and af- 

ter the laid Marriage, and Deceaſe ot the Survivoz, the 

ſatd. Henry and Bridget ſhould permit the Pꝛemiſſes to be 

enjoyed as followeth, but not otherwiſe, oz in any other 

Manner: viz. By the Tfſues of the Bodies vf the ſain 

Henry and Bridget, between them to be begotten, fo2-ann 

during fo long Time of the ſain Term as ſuch Iſſue 

ſhould have a Being, and continue in rerum natura, to 

take and enjoy in like Banner, as Heirs in Special 

Tail by Courſe of Diſcent to hold and enjoy; and koz 

Default of ſuch Iſſue, ſhould permit the ſaid Henry, his 

Executoꝛs, &c. to enjoy the Pꝛemiſſes, and receive the 

Pꝛofits to the End of the Term. Henry and Bridget had 

Iſſue, Henry and John, who died both without Iſſue in the 

Life of Henry the Father. Henry the Father aſſigns to 

William all his Intereſt which belonged to him, ta William 

Bullock,  Habendum after the Death of Himſelf and of Brid- 

get, and of the Childzen of Henry and Bridget, and dies: 

Bridget ſurvives him; Sir John Knight takes Adminiſtra⸗ 

tion to Henry, the Son of Henry, Bridget takes Admint- 

ffration to John the Son of Henry; Sir John Knight al- 

ſigns to Bridget, Bridget aſſigns to Anne the Defendant ; 

upon whoſe Plea and the Bill, all this Batter appears : 

John Bullock the Plaintiff claims by the ſaid Deed of Wil- 

tram Bullock, and his Erecutozs. WV The 
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"The Low! Chailitor tho Time to Wolle, and now, 
the 14th of July, 1882. heard'Counſel again, and EC or ay 
red that the L. utgtion to the Jffue, ut ſtipra, vefted' the 125 No 
Eſtate in He 5 Ef Bridget, and not in the Iſſue : and 
And WIA 300 Rae 1 e the PR... — a 1 


Cu pepper kontra Afton: 7 E ö kene. He? 10 1 


on Tuomas Culpepper, Father of the Whatetity 4 file 1. Parchaſer of 


in Fee of Lands in Plumpſted, &c. by his laſt Cai in pay Bebe is . 2 


Writing deviſed, (viz,) I give to my Daughter Ruperta c esd. 
1000 [, to be paid at her Age of 18 Years or Marrid e, and ficiency of the Per- 
to be levied out of all thofe Sums of Money due 507 om his . 186 
Majeſty for the Wardſkips of Phillips, &c. and the Reſidue Ante 52, 93. 
ciczen to my Son Thomas, *atid that for Payment of his Poſt 286, &c. ibid. 
Debts, his. Lands in Plumptted, &c. ſhall bo ſold by my 
Execators; and my Meaning is, that if all my Debts, atd the 
ſaid 100 l. may be raiſed as afbreſaid, or out of the Rents 
and Profits of my, Lands, Tehements and Hereditaments, 
then my, Lands in Plumpfted, Kc. ſhall be conveyed to my 
Son Thomas and his Heirs. tin thee oꝛ four Days after: 
the oth of March, 1642. by Leale and Releaſe, covers 
the Lands in Plumpſted, &c, to Sir Nicholas Criſpe and 
RY Culpepper, ta pap. his Debts: Sir Thomas Cul- 

per Ned: pos the Plaintiff being his Heir, ethibits 
a 1 Bil to be relteved and to have the Land, ſuppoſing there 
was ſufficient to pay all, without Sale of n. "Vc; 


Croſs. Bills were exhibited, wy 


it. Che Loꝛd Chancellor perlated, that when Lands ar 
appotntev 02 conveped to pa Debts, the Peir is intitle 
to have the Lands after the Debts paid. 


2dly. A Purchaſer buying the Lands, is not concerned 2: But othervſsi 


whether there be Sufficiency, oꝛ nat: Fo2 if he buy and pay, nn : 
tho' there were a Octiciency to pay the Debts out of the Heir again - 
Perſonal Efate, that yet he thould hold the Lands agatnt acer. 
the Heir, and the Deir muſt take his Remedy againſt the pon 151 223 
Truftee; and ta. i the Matters teſt in Account between 

the Heir and Truſtee, his Purchale 1s fafe * the BY: 

nep be miſpended by the Truſtee, ps 
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Lis pendens. But Lis pendens between Ihe, Deir. and... Truſtee 
2 55 3 bave an Account, is ſufficient Notice in Law wi * 
Poſt 223. attual Notice ak the Suit, la that if be purchale, it js at 
on Peril: So that if. in the Event of that Dult, it 
. ls out that the Debts were. paid. when he purchaſed. '0) 


ſufficient of the Perſanal Eftate to pay his 9 without 
Sale, the Heir will recover againſt the Purchaſer ; but if 
it fall out there was a Nece{lity to (ell. ek then the 
Purchaſer is ſafe. 

But ſuch Dependance * Suit muſt be real, and 77 


7 l 
collulive. 333 3 
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- .,,Nota; In this Caſe the Bit was filed the "Syvr Jin 
1661. but no P2oceſs ſerved on Aſton till November 1661. 
and Sir Robert Aſton's.. Covenant was in_July 1661. 
mean between the Bill and P2oceſs ſerved; but at Com. 
mon Law if an Executoz be ſued, and after an Oziginal 
Pay a Debt of the ſame Nature without . Notice of the 
Oaiginal, he is excuſe. But it ſeems} to me the Tales 
differ, fof an, Executoz is a Perſon known, ta whom the 
Plaintiffs may give Notice, but the Purchaſer is indivi- 
duum vagum; , any Pan map purchaſe, aud the Þeir can- 
hot, know to whom to give Notice, „ OM 


The Queſtion that was- here, was, whether FA Lena: 
ty of Ruperta, the 1000 l. were liable on the Land, oꝛ no? 
And true it is, that oziginally it is not, and a were di⸗ 
vers Queſtions aroſe upon that. 4 


Firſt, Mhether the Mill were revoked by the Deed? F 

The Opinion of the Chancellor was, that it was re⸗ 
voked by the SOFIA and "ny was not MY: op. 
poſed. | 8 


egacy to be pa © Secondly, It was objeted, that the Fee of the 11591 
our of the abe was given out of the King's Debt, which fafling, the Lega- 


_ * failed: And if ſo, it was agreed the Legacy failed, 


But it was anſwer'd, that the Gift of the Legacy was ab- | 
ſolute in the firſt Clauſe, the Raiſing it aut of the Debt, and 
the following Clauſe, but a Dire#ion how to come by it the 
ſooner; but then it was objetted, that the Will charges only 
the Perſonal Eſtate with the Legacy; fo2 as to the Land, 
tho' 1 Vill at firſt charged the Land with the Legacy, he 


els; — — — 
Term. Trin. ZH ne Gaiicellarit LY 
the lll being'revoked;-the Perſonal ente ronds tharg-/ 
@ 3 de and not the and. 3 1 | hip Ni ng 
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Reſße 0 It is truerthe L a des not KaWcharited/ ih e ed ont of 
the Legaty . bur chers was enough or the Per- Legaree, Recom 
ſotial Stars to pap th Lefty At had bern (6 emploved N * the 
and therefore when ehr erte Ewa i emptoed 8 vice ame a, 5, 54, 
Payment ot Debes in eat be the Peir and Lands, cd 55. end the Calcs 
nus bat be l Egate as is eaſed vp che eiae e de 

ate, chall be liable to the, LOavacy: 875 5 2 ee n 74. tr 9271129 5,29 7 
The Low Chancellor bitten Nie gh unnd Banet C08. 416. 


1 Salk, 154. 


to take Ro Account, W p 125 30 2 | I Vern. 167; 204. 
hy 71600. ANG 265 11 4 — 20 55 271. 
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Enjamin Haniwood Citi5eft, ee. * eie, hab A Marriage. 

the Plaintiff's Tire Satan and the Defendarit His 5 ff Londen 
Son, and by Artitles covenanted to advance and feciibe-th , 84. ; 
his Son 4000 l. tu be laid out in Lands, which wert to de 4 3 
lettled on "bis ſaid Son fo2 99 Vears, if he ob $7 rail 
the Remalnver eo his Wife; whoth be was te miatty,” fo2 2 Ler: 130. 
her Like; the Nemalnder to his firſt; Necond,--8&c-4hd Jon. 22+ 
other Sous in Tail, Remathder to the Peits ot his Son, 
and gave 100 1. to his Daughter in Partiage, and after 
made a Mill in Ctiting- fubferibev by hin, wherein he 
declar'd his Daughter not fund advaniced; and by ansther 
latter Mill declared that che was kully Abatitey. and the 
founet Mill being revoken, wen; but ie 45 l. was 
and the Land bought and fettled+: 20 let 18 


pald 
Pertonal Eftate of z. 5 


_ The Daughter ff tuen in Came, any the muede 
re f t > 4 a Both 

Firſt, It the Daughter were full Aves according: to 
the Cuſtom, oz no?-viz. if the Declaration of the Father 
by Will ſubſcribed, and after 'revoked, wers Tufficient to 
declare her not fully avvariced fo? fich Declaration by 
Wilt is of no' Effet, betaule the Will was berome . 
fo2 determining ol which, it was witten to the City 
certify t And 26 April, 168 1. ſt was certißen from the el, 
ty, that it was a ſtifficient- Detlaration, und lo ſhe was 
admitted to tome in fo2 a Child g Part, biinging in the 


vol in Hotchpot. Che 
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in the Defendant's Name, until 
- therewith to be ſettled. | 


Term. Trin. 34 Car. II. in Cancellaria. 
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1 The Cauſe p2oceeding to d pearing, Aa ſecond Duetton 


did ariſe, viz. If the Son ſhouln ſhare in the 20004; with. 
out that he bꝛought in the 4000 l. in Potch-pot; fo? Trial 


whereof it was likewiſe referred to the Court ok aider⸗ 


men, who. made a ſpecial Kepozt, viz. That the Caſe 

peared to them to be, that the Ceſtatoz in his Life-time 
by Articles at Agreement entred into betoze the Defen: * 
vant's Marriage, covenanted with the Dekendant s Mike's 


Father, to advance and ſecure 4000 l. in the Hands of 


Colvill, oz ſuch others as ſhould be agreed on; at Intereg 
Lands could be purthaled 


To the Ale of the Detenvant fo2 Lite, and afterwards 
to his Wife fo2 her Jointure, and then to their ſeveral 


Childꝛen ſutceflively, and afterwards to the right Heirs of 
the Defendant. | 


And until ſuch Purchaſe made, the Intereſt of the Mo⸗ 
ney was to be to the Defendant fo2 His Life, then to his 
Uke fo2 Life, and afterwards to thoſe to whom the 'Re- 
mainder ſhould have come in Caſe the Purchaſe. had been 


That the Maney was paid and laid out in Lands, in 
Purſuance of and acco2ding- to the ſaid Articles, bekoꝛe 


the Dekendant 's Father 8 Death; and the Queſtion being 


thereupon, whether accozding to the Cuſtom of the City 
the 40001. ſu paid and laid out purſuant to the ſaid Arti- 
cles, be an Advancement ta exclude the Dekendant krom 
any Share ok the O2phanage Part of his Father's Per- 
ſonal Eſtate, without bunging the 4000 J. into Þotehpot? 
Ahh „ e nee 
That a Poztion in Money given by a Freeman of-Lon- 
don to his Son, has ever been taken fo2 and towards the 
Advancement of ſuch Son aut ot his Father's Perſonal E- 
ſtate, within the Cuſtom of the City : Alſo that Lands of 
Inheritance. ſettled by the Father on his Son, are no Ad⸗ 
vancement of the Son, within the Cuſtom, to bar him 
of the cuſtomary Part ot a Perſonal Eſtate. 
But whether the 4000 l. advanced and paid by. the 
Teſtatoꝛ upon his Son's Parriage, purſuant to the Arti⸗ 
cles fo purchaſing ok Lands to be ſettled upon his Son 
and his Wife, and to the other Ales therein mentioned, 
be by the Cuſtom of the City an Advancement of the Son, 
to bar him ot ſych his Cuſtomary Part, they cannot deter ⸗ 
mine, koꝛ that they have not known, noz can find in * 10 
Jy J. 


Toms Tap 30 Gol in Gacdlane 7 


mY Recoids vt the Elty arm Pꝛetebent of the Ant Cate 
and therefoze they ſubmit the ſame to/the:zCaurt;:annmom 
the Cauſe is at Hearing'dWthit'Certificats;” When; the 
Plaintif's Colitifel had began to argue, that this Boney 
coming only out ok the Perſonal Ettate ö the Father; 
and the Father thereby leſſened his Perſonal Estate, which 
elle would haue fallen to his Ehlldzen, and therefoze no 
lay like the Cate, where the Father parts with his 
Lands to his Son, and would have pꝛoteeded to other 


Reaſons," that the Tuſtom of the City is the Law of the do nie) 0 


Place, and not tyed to duch TUE oY pAvace Cuſtoms 
ok ills, o Places art. t. | 333 
The Loꝛd Chancellor interpoſed, and Caſo: that it was a d O 
tlear Caſe, and he han known lo in his Time, ſeveral Times, . 
and that in this very Cale: The Mayo? and Aldermen 
were of that Opinlon; and making ſome Reflettons, as 
that the Certificate had not been fairly obtained, decreed 
againſt the Plaintiff,” that the Dekendant might ſhare in the 
2000 l. without bringing the ail into bote 15 cob F. 


# " TOS Fatt; 


Beckford contra Beckford. The ſame Day. S. C. 2 Chan. R. 


359. 


Ecreed that where a Citizen had ſeveral Childzen, London Cuſtom. 
and lome or them are advanced and fome; not, the 42:17. See. ibid, 


advanced Childzen die, the Father dieth, there ſhall be no 
Conſideration had of the dead Childzen who were advan⸗ 
ced, but it is all one as if they had never been. 


Do contra Smith. 1 6 July. a 


Aueſtlon was, Whether a Settlement made on the New Bill after Dif- 
Defendant's Wife,on Payment of 2000 l. were ſg wiſſion on the ſame 


1 E 


emable as a Security, 02 no, by Perſon, becauſe he 

thoſe in Remainder, after'an Effate-Tail limited to the could not have a 

Defendant's Wite. " John in Remainder in Tail: erhibi- De, 

ted a Bill, being the next in Remainder, to redeem and 152, 174,9 
pay the Money; after Witnefles eramined, and the 

Caufe heard, he was diſmift: But pending the Suit he 

levied a Fine, to the Intent to enable Himſelf to pay and 

redezm, and limited the Ale as befo2e, which was to the 

Ale of the Heirs Male of his Father Robert. To which 


he and the Plaintiff his Bꝛother dan Inheritoꝛs; the 
uh Dini 
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_Dififiſſtion ok John was pleaded in Bar; the Plea over 

ruled; becaulfe he could not have a Bill gf: Review,” tho 

the foumer' Bil of John mung Rraunded on the ſame Equity. - 

r6!Jfly, 168 2. but it was ſald, that the faqmer Diliniſion 

on other Matteks. 1+: nate;:- - 
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Bargain of exceſ- ( Father ok the Plaintitf, ” on kon | 
"oy Nice . Orcaſion not very juſtifiable on his . 
firy ſer aſide. cauiſe 10006 J. WHICh was to be laid out in Lands foz hs 
2 Ch. C. 276, Ke. Chilmen by 2s; Thing his get Cite, Mother gk the 
Ante 3. WMlatntif: The Plaintiff din not-confent that bis ſald Fa. 
Poſt 136, 13). ther then marrien ta a ſecond: Wife, (ould have that Bo. 
i Vern. 14027 . Hey the Father allowed the Plaintick no Maintenance at 
&c. All, but he was put to Extremity of 'Vilery-and Want. 
and having an Eſtate⸗tail in a Building at Richmond, cal⸗ 
led the Queen's Stables, ot 30 02 40 I. per Annum Qalue, 
a Remainder after his Father's Death, with Remainders. 
to others. Hill, Father of the Defendant, an Attozney 
at Law, did in the Time of the Plaintiff's Mecefity fur: 
niſh him with 30 J. and agreed to pay him 20 J. per An- 
num during the joint Lives ot him and his Father; which 
Annutty was paid fo2-five Pears; he conveyed to Hill the 
laid Buildings in Fee, and the Bill now is to be reliev⸗ 
ed, and have a Reconvepance, as being a Conveyance 
gotten at a great Undervalue and gained by Extremity, 
working on the Plaintiff's Neceſſity; and ſuch Convey- 
ances and Bargains, gotten from young Men in their Fa⸗ 
ther's Life-time, have been often relieved when they have 
been gained by Occaſion of the Weakneſs, viz. Pzodiga- 
lity 02 Neceſſity of young Heirs in their Father's. Time, 
and there is no Difference whether ſuch Bargains be fo? 
Lands 02 Money. | 5 HOY 991 
Econtra. The Defendant's Counſel objeted, That here 
is no Art uſed to dꝛaw the Plaintiff into the Bargain; he 
hath no Money lent, but the Bargain was of his own 
Seeking, and was hazardous; fo? if the Plaintiff had died, 
being Tenant in Tall, the Money had been loft; and if 
the Father had lived, it might have pꝛoved a hard Bargain, 
the Pouſes are ruinous, and of but ſmall Galue. 
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Barebone contra Barnes. 22 J 1682. 
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Artes * __ — in the Lands fog fifty Un Undertand Agres- 
Pears, yielding 5 l. per Annum, and a 

Danger of an Arreſt, by Articles ſealed algn'd his Eſtate Vide ta 
to the Plaintiff fo? 290 l. and his Tools and other Uten- 
ſils on the Pꝛemiſſes, then employed fo2 making of Bitk. 
The Articles are. naten 
the Money were not pald, &c. in five Days, then to be | 
vold; the Articles were not perfozmed o2 Boney tendzen, 
but there being no Pꝛoviſo in the Articles fo2 the ſcharge 
of the Defendant, fo2 the Rent in future, there aroſe 
ſome Diſcourſe about it: They both went to Mz. Moſier, 
a Counſelloz, about it, and he p2opounded that Barebone 
ſhould endeavotir to purchaſe the Inheritance, oz elle pꝛo- 
cure q ſufficient Perſon to take the Aſſignment from. Barnes 
aud fecure him, oz to that Effet; and to that End the 
Matter to be reſpited fo2 fourteen Days. Barebone treat- 
ed with the Reverſioners, but they would have nothing 
to do with him; he notwithſtanding took Poſſeſſion and 
bꝛought in Materials, and agreed with the Labourers, but 


the Time when, did not 3 appear, but it ſeemed - 
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” and the Notes ibid. 
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ent Aeragnge and dow- 
ble Account. 
Ante 121. 


Montgages to B. hen after C. hath Juvgm 
in Debt againſt A. and then after A. mo2tga- 
@ Sth to D. B. D. and A. accounted what was 
due to B. D. 7 55 him his Oy and B. al- 
ſigns his Woztgage to D. C, ſues D. to pap him te 
Debt, and to have an Account of what was really due to . 
A. and himlelk. D. pleads the koꝛmer Account. 
iſt. Low Chancettor declared that C. was to be avinit- 
ted to redeem paying what was due. 


2dly. But it was debated and inſiffed on by the Coun- . 
ſel of D. that the Account Houtd conclude C. though no 
Party thereto. _* 

Loꝛd Chancellor temembzed Cox 
pro Quer. 4s 
Reſp. There the Account was litigate, here it fs vo- 
untary. "FI 

Lozd Chancellor. Anſwer the Bill, 


and Shearman Caſe 
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| Term. Mich. 34 Car. IL in Cancellaria 


Bai Haycock. Eodem die. 
"HE Teftato2 deviſed 2 to A. 5001.” to B. 


Double Account. 


oo 1, 


Party. » to ©. Et | 
Ante 121, 123. 3 
acy abate E ace 
x Chas, C. 145. FFI 111 rin 0 55 Fant or 15 . 
if his Eſtate kell dot to pay ay he, vo — _ 
ſhould pꝛopchl bis Mmote than what 


the Law is in ſuch Caſe. n And if his Eftate did increaſe 
and imp2ove, then each Legaty y to be p2opoztionably en- 
creaſed, and therefoze C. ofight to have been Party to the 
Bill, fo2 the Account made with the Plaintiff will not con⸗ 


clude N. and ſ@he would be pit to two 5 
ble Door and badge. pi Way unte n 


Solicitor pro Quer. In Cale a Legacy hav rt 
to two, one could not ſue; oz if Reſiduum bonorum be 
©> .:z27 - .ogfven 10 ave reg they pre all join; but when ;Legacies 
| ps given to divers Perſons, _— alone owe ſue fo2 his 


- own, Legacy. 0-2-3595 1205 1G 70% 
_ IF 13s | hn 757 

I, "Exile „ Ander uit with tyoue' £3 91 Gn 

. Uns 420066 214 id gy CI A 01 Le 


68 
8. C. 1 Vert. 60, 2 . n James Boby « contra Sah und 


84, 144 E003 } innen 11h 3906 7 0” * 


Deviſe. Mi 8. Abc, Wothet bk the TPidintter, Vii to um 
0 


3 is Meir at Law, had four, Daug Siſters 
Re 28. Abeel ſeiſed. th, Wik bogtes in, 


Nie thoſe Houſes were by her eben to William 
5 kour others, to the Ude th Per them and their Heirs, 


STEIN. 


convey. the ſame and Pertons, 
Fe ont th and 1 8 as dhe oath a int, 


in Defoult.of ſuch Appaintment, Plaintiſt and 
on Sitters equalſy to be divided, Anbei their Þefr 8. 
She akter made her Mill, and there appointed "he 
Trufttes. to tonvey the Houſes to the Daughters not 
mentioning fo2 what Eſtate, . and after to ſuch the det 
Child ok the ſaid Daurhters as thouly be living at fer 
Death, and died. 


F „ _- 


eee 
en 
- F 1 = = 


ent Mich.ng4/Car. 11 in Cancel. | 125 


— firm Quoſtion was, Whether the -Pkaintif, her 
Heit at Law, had any CTitie to the Uruſt after the Death 
of the Daughters ans Child; and it'wagidecreed/ that by 
the ill, that Daughters and Chim had-diit'Ettates fox 
Life in the Truſt, and the Fee? is limited by the Mill to 
them in Dekault of Appointment; but ſhe having appoint- 
en another Effate to them and what che did not appofn 
viz. the Tru of the” 1D 91 Af 6 n ro the Plaine 


her genre” by f | Ot Off 


: 11:19. 1 aA n 723 
„dy. The Duettion poly Whether though the Plain 
tiff had once a Titke;7Þet whether by other Mattets in 


the Caſe he was not barten, viz. thee Fines with Pro — 


clamations, Purchaſe made fo2 valuable Tonſideration, 
an Atbitrement alle e he way Party, any two Wie - 
[eaſes, VID TI (9 

48 4 01 30 — lee 


William a0 the other Truſtess vid denne the Þoules 1 GQaber, 168% 
to the four” Daughters and their Peirs; their pusbands dees 
are Parties to the Conveyance-whiey: erpreſſeth, that tt 
was in Performance of: the Truſt, atter ſeveral Purchaſes 
und Conveyances ot the ſeveral Shares were made among 
the Pusbands and theit Mives, and ſeveral Fines with 
Pꝛoclatnations levied, and all tame thereby to Box in Fee; 
and he and: his Truftces kfoz 1250 tonvepen to the Dez 
kendant William' Booy ein Fee, who was one of the firſf 
Truftees, 4 ma ky moꝛe than five Pears: Non · claim by 
the Plalttit were enen Kill. ramets. bs 5 * 

07 30 M30 HU aer wack: ©: | | 

Firſt; Jt was nfwered, That the Non-cladm oz Fines . 
tould not hurt the alntiff Title, becauſe the Fines vide ance 64. 
were levied to Parties pꝛivy to the "Truf; ſo as what Pf 247, & ibid 
Eſtate-foever palſod to them, the Truſt was not diſturbed, iv 
fo2 they who purchaſed with 1 15 and Wan ure 1 
liable to the Erulk. 1008 


72 * % T YE = 4 T 


Dir lohn Churchil kante econtrh Chet if-a Crude 
fo2 valuable Conſideration alien by Fine with Pꝛoclama⸗ 
tion to one who hath Notice, the Alienee ſhall be ſubjei to 
the Truſt, but the Ceſtuy qui Truſt muſt within the five 
Bears ſue and make Claim, oꝛ elle he ſhall be barred, fo? 
the Altenation was a "Breach of Truſt and Caule of Suit. 
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Term. Mich. 34 Car. II. in Cancellaria 


Haycock contra Haycock. 'E odem die. 
"HE Teftat 


Double Account. 


Party. 
Ante 121, 123. 
Legacy abated. 


1 Chas. C. 149. 


deviſed 600 1. to A. oo l. to B. vo l. 


F By nin 4 720 70 e 0: 


0 his Eſta — kell ate to pay A that each Legatee 
ſhould pꝛopahl ich is M moe than what 
the Law is in ſuch Eat. And if his Eſtate did increaſe 
and imp2ove, then each Legary to be pꝛopoztionably en⸗ 
creaſed, and therekoze C. ofight to have been Party to the 
Bill, for the Account made with the Plaintiff wall & not con- 


clude C e thould ve pat to two a nts a ou- 
ble Pot 1 babe py cant oy 


Solicitor pro Quer. In Caſe a Legney hav wenther 
to two, one could not ſue; oz if Reſiduum bonorum be 


-> .--2- . .>Biven 1 Merge they muſt all. join; but when :Leſacies 
| are given to divers Perſons, hr alone may ſue fo2 his 
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35 4 Unis „ 2K 1 1 ie F017 G3 (] 4 61 2 
5.0. x Vern. 60, vil) James Boyy contra Smith and! Bony. 
84, 144. 815 ; $00 1 3969} of © 
Deviſe, Mi: anc, Wee bf the pili und en 
8 he is Peir at Law, had four iſters 
Plaintifk. 78. Abel ſeiſed 1 5 ak votes in. 
Chelſey, thoſe Houſes were by wr 4 1425 pen to William 


al and four ages to the Cle of them 100 their Heirs, 

iſt to c the ſame. to tub Perſon and Pertons, 
1 5 fuch Eklat and Ettates as "the 9105 apudint, 
and. in Dekault at ſuch Appaintment tp the Plaintif and 
four” Siſters equallp to be divided, and to thelr Þefrs. 
She . after. made her Mill, and there appointed the 
Truftees. to tonvey the Houſes to the Daughters, not 
mentioning fo2 what Eſtate, and after to ſuch the delt 
Child of the ſaid Daughters as ſchould be living at ker 
Death, and died. 


4 e The 


Term. Mich. g 4 Car. II. in Caticellaria. 
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Che ür Quectton was, Tühethet the Plaintiff, her 
Heit at Law, had any Title to the Truft after. the Death 
vf the Daughters ans Child; and it was detreed. that by 
the Will, that Daughters and Chim has but Eates fo 
Life in the Ttuſt, and the Fee is umited by the Mit to 
them in Dekault of Appointment; but He having appoint⸗ 
p 
i 


en another Eſtate to them; and what che did not ap pint, 
viz. the Truft of the*Fee-ſimple; veſcended to the Plaint 
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2dly. The Dueftioit was, Cibether 


the Caſe he was not barted, viz. thee Fines witch Pio 5 


clamations, Purchaſe made fo2 valuable Conſideration, 

an Atbitrement allo wherere He was Party, and two Re 
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William and the other Truſtess vid convey the Þouſes 17 086ver, 1682. 
to the four Daughters and their*Heirs; their Pusbands z Cg 
are Parties to the Coiiveyance-whih: expzeſſeth, / that t 
was in Perfoemance of the 'Truft, / after ſeveral/Purchaſes 
und Conveyances of the ſeverat'Shares were made among 
the Husdands and their TWlives,-'and' ſeveral/ Fines wfth 
Pꝛoclamations levied, and all tame thereby to Box in Fer, 
and he and his Truſtees koz 125 ll. conveyed to the Dez 
kendant William Bony in Fee, who was one of the fürn 
Truſtees, and many mo2e than five ears Non - claim by 
the Plaintitt were elapſed-befoze the BIilll. 
| HET 307 1% M50 SHU S399 vich "4 | | 
Fine no Bar of 


Firſt; Jt was nſwered, That the Non-clatm oz Fines rr ne e 
could not hurt the Plaintiff's Title, becauſe the Pines vide ance 6 
were levied to Parties p2ivy to the Truſt; fo as what Post 247, &<. ibid 
Eſtate ſoever paſlsd to them, the Truſt was not difturbed, IT 
koꝛ they who purchaſed- with Notice and Pztvity ure ſtili 
Habe te ide Trilf/is 100000902 ie 


anner: ae nnen ine nee 156 4069 

Str John Churchil inſiſten econtra. That if a Truſtee 
fo2 valuable Conſideration alien hy Fine with Pꝛoclama⸗ 
tion to one who hath Notice, the Alienee ſhall be ſubje# to 
the Truft, but the Ceſtuy qui Truſt muſt within the five 
Years ſue and make Claim, o; elle he ſhall be barred, fo2 
the Aienation was a Bꝛeach of Truſt and Cauſe of Suit. 
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Terim. Mich. 3 4 Car. II. in Cantellaria. 


mt be where the Perſon to wham the Fine is levied, hath 
Map: It it be of. a Truſt oꝛ Title in Equity, it cannot 
ut the Common Law, and his Entry not lawful, an En- 


god and valuable Conſideration, the Truſt as to him re⸗ 
vines again, and he ſhall be lable to make Satisfadion, and 


_ ** dot the n. ts 5303 100 een pan 
Load Chancellor decreed fo; the laintiffl. 


8 « #4 97 -m 2 SY 
Jad BG at 232 


ed that the Arbitrament, Submiſſion and the Release, was 


-::Lo2d: Chaageller exontra.. Chexe were then no Satety of 
any Truſt, ita Truſtee: 02 Moztgagee ſhould levy a Fine 
to ont whorhoth-J2otice;:it that ould bar by Non - claim: 
Hr therefae decreen, that notwithſtanding thoſe Fines and 
Mon- claim; the Plaint ift 8 Title was untouched by chem. 
Pe further declared, that a Title in Eguity o2 8 Truft, is 
and ſhould be barred dy Mon-cJaim and Fine; but that 


no Notice; and in ſuch Cafe the Claim muſt be a pꝛoper 
be hy Entry; but Subpcena ; and if he have Title by Crit 


try is not good to (ape the Right. Wit in 

eiviok νινν,%,f“2i ane 163 SOGNT ann 
Adly. admitting the Fine and Non claim did bar the 
Plaintiff's Claim of the Truſt : Pet when he, that bꝛoke the 
Truſt, comes afterwards to be Owner of the Land, tho' on 


reſto2e the Land tothe Truſt, and it hall nat lie in his 
Pdwer to defend himſelf, by Bꝛeach ot Truſt, and this is ſo 
at Common Law foꝛ Lands. A Diſſeiſoz aliens; the Alie- 
nee dieth lriſtd: Mom the Entry of the Diſſeiſee is barred; 
but if the Land come again to the Oiſſeiſoꝛ, theEntey,of the 
Dilleiſee is veviv'd.. Sa fo2 Goods, if a Treſpaſſer ot Hoods 
ſelf them in Parket qvert, the Owner 8 Title is barred, but 
he may ſeiſe them it they come to the Treſpaſſer again; So 
in a Caſe of Equity, Norton againſt;the Earl ge male. 

Churchill. William Bony was but one of the four that 


F 1 


7 


ii Ny gun aUI2Et+- 25 meg} $3 — 
3 dly. 4s to the Releaſe and Arbitrament, it appear d tho 
the Beleaſe was of all Adions and Demands; pet it appear⸗ 


made on Differences only, concerning other Watters, viz. 
the Shares of the Parties of the Perſonal Eſtate ot ansther 
dead Kinſman; and was fo2 them and their Erecutozs to 
the Parties and their Executoꝛs, and not Peirs. 


e — . 1719.3 307" T6 . Ht _ £7 

Athly. The Plaintiff had given a diſtindt Releaſe befoze 

the Purchaſe made, of all Actions real and Perſonal; yet 

there was no Occaſion p2oved why that Releaſe ſhould be 

made, no: any alledged, and there were other al - 
4 | ; 


© Tenth Mich-134 Ce II. in Ueli 42 


. — 


tween them: Therefoze preſumed not to relate to this 


Matter, and 1 4 Nn . 3 


Afterwards A the Chief CE — e 


Day, that he had conferr 


Kings Bench, who was of Opinion. 
89 mw 305377 . 103 39. OT 6 1% 113” n tagt 
\ Davies: <p rern. 2 No. 1687. 13 . os Nieser 
DA ahmen aus 5 al - 10 TTL? 0h 
COreton polen er à Leaſe for £82 200 L f. Fore e 
\ ſigned toithy-Plainelff Davies, okvitioh ut Tb fn y, taking 
aten without Lirrate. /Divies Withiut Licente 'miotge- I el, 


pen the Leaſe. Davies beoanes'a/Bunkewpt i Che Cont 155 
mitoners align to the Platatec, who'exhlbits hls Bil td 
be reffeSed/again-the Fozteiture and to vevean, wy be 


at the Woztgane were befoze'the At of: 
2 Moztgage was pꝛetended to be bur Me ener vero 


the Commiſuon: Moretori Waves the ide 
Fogteiture, i ht map be pal the 200 l. whith'was the 
Conſideration of the Alighttient he made; but he had on 
the AMgnment tunen Bond ok Davies fo? it; and that was 
a Security, and determined the Contract for the 260 L i 
he had — his Sttutity, and might not thereby charge 
the Leaſe; oz ther Amgnee poets if he han taken an AG 
ighment. And fiiether,-' d atuall ner, in as ii 
Creditoꝛ fv2 the 200 1. belode xe che Comme aro paid 


Contribution. 
But the Low Chancen would not relieve again the 


Foxfeiture, without Payment of the 200 4. 4 


Qurre, If he would at all relieve againff the F oxfeitute, 
unleſs Moreton havofferey i in his FIG fo as de might 


Husbands contra Hibunds, Eodem 3 8s. c. 1 Vern. gg. 


Seiſed in Fee, made his WM in Weiting, and or e d Build. 

» charged his Lands and Perſonal Eſtate with 460 1. 1 

to finiſh a Building which he had begun, and was unfi- 

nithed when he died; the UM as to the Perſonal Eſtate 
was good, but not good ag to the Land, 


Hobbs | 


128 Tree t 41 e 


N ald co: 91511 ot Jan Gomutary 370933319 un nner 


2 n e Ne aus nme. 

. 0 6. 
e Dien 16 UIILNTY len e 
202 w mant mas 213 qt | * Aan d 1001 7 8 
olnlac An Fora ogut tur a 2 l 


Purchaſer not re- P HE F ather of two of the Defendants granted t 
8 — — 'his\Þefrs;> af nnuity, 


— him to chärged on the Land in Queſtion, with Power of _ 
S hen, and nt and ed: Cheſpannmtr Wꝛother cteated with 


0 2 b pot me erent be itz Hobs: before; his Punta 
neem ts 4 2 there was an 
Fſſtibn zung chu nene; that ha han l wu — 


Wente ad inen nothing $93fbe: contrary Iz 
nit INAWiCH3Itg that; Caen, and continued hapment. 


45 


bs; f02; Migablygand full: Conſideratian, purchated che 
muſty of thagainger.Beotherz The wlder/Bupthors af) 
r ume Timm ob Paymens;to Hobs, retuſeth Payment: of 
e Annult nia Hpbs erbtbiteap Bill“ te be rfienen nin 
Ams Galt where a Maztgager D2Cyutzeeofi2dieSta 
gute WIS eaguizede of.-by. himawho was in; Creatytput 
chaſe. the: Land whether the Land was free of Antüm⸗ 
bꝛanges, and ing told by-him that there was nunc; and 
that; be might ſately purchoſez: Wherenpon he purchaſes; 
and;was relieved againſt the Poztgagee. 0: 6£ ' 243m! 
he Pete's: Defence was, that he din acknowlenge:tho 
Inquiry, and his Anſwer thereon, but then knem nothing 
tothe; fontraryg+ but vet that ought-nod to pe juice bim, 
fo2 that ſince then he had dileovered @ Settlement : mane y 
the Ozandkather, on Marriage of the Father, Gꝛantoz of 
the Annufty? ; Ahereby in Conſideration ot Marriage, and 
F. valuable Canſderation ot Money, the Lands were in⸗ 

tailed W the Father, to which Intail he was Heir, and by 

Conſequence the G2ant of the Annuity void as to him; and 
that this —_— nt was concealed from him till cf. late, 
that his Payment and Acknowledgment was while he was 

igno2ant of his "Right, and innocently done, and ought 
not to ablige him: That Amy's Caſe differs from his; 
' fo2 there was q Fraud to Maw on a Purchaſer, in encou⸗ 
raging the Purchaſer againſt his own Jt and anne 

tt was Fraud, it nat Malice, ta do ſy,” 


| There was another Point ALY on the Debate, but as 
to this the Lo2d Chancellor delivered no Opinion. 
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Term. Mich. 34 4 Car. II. in Canceilaria. 
— —F * * — 


Aunand e Ux. contre Honiwood. 


MS. 
\ Citizen and Freeman of Tn having two Chil: London Orpliatage 

dien, married one-of them and gave her a Poztion, a , 
any after made a Mill in Writing, and gave her a further : Chan. Red: 149, 
Sum; declaring therein that his Eſtate should be divided, » ler. 227. 
accowding to the laudable Cuſtom in Thirds, &c. Thich he rg n. 
Mili was ſubſcribed by him;*afterwards he made ting o“ 19, 28), K. 
ther Mills in Uriting; wherein, (being alſo by him ſub- 
lteibed,) he declared that he Han fully advanced the lad 
Daughter; and in the lat did upon that Reaſon, give 
her 500 J. ſhe marrying the Plaintiff, they ſue in Chancery 
fo a Child's Part, -bzinging into Hotch-pot what ſhe had 
received, and that the other Child might bing into Hotch- 
pot what he received; the Suit was againft the Executoz, 
&c. And decreed actoꝛdingly upon the Certificate of the 
Reco2der, Ore tenus, made the roth of May, Anno 1681. 
who certified that by the Cuſtom of London, That a De⸗ 
_claration made by a Citizen and Freeman, &c. with his 
hand oꝛ Mark ſubſcribed thereto, tho* fuch "Writing were 
made fo? the laſt Mill and Teſtament, and the ſame after- 

wards by him revoked, fs ſuch a Declaration as will let 
in ſuch a Child of ſuch Freeman; to a Child's Part. 

And it was further decreed, that the Defendant be era- 
mined befoze-a Maſter on Jntertogatozies; to one where- 
of he demurred, and ſet fozth that he and the Teſtatoz were 
joint Partners in the Trade of a Moollen⸗Dꝛaper, and 
each bꝛought in 1000 l. into the Stock; fo they were Joint- surviv ing Trader: 
tenants, and he was Survivo?, and clafmed the whole = man. 
Stock, and the Debts belonging to the Stock by Right or > Eb»: C. 239. 
Survivozthip; but the Benefit of Survfvozſhip was denied, 


being in Trade, tho not Merchant⸗Adventurer. 


Jones contra Waller. Novemb. 1682 


N Adminiffrato2 poſſeſt of a Term charged with a 4fignment of « 
Truſt, afligns it in Truſt fo2 himſelf: The Admini- dr b2 the 10, 
{cation on a Suit by Citation, (not Appeal) is revoked, own Ute, fer afide 
and now granted to the Plaintiff: At his Suit the Aflign- 1 


ment decreed to be ſet aſide. 
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. Anonyaus-, The - fame Day... 


. 3 1 
benz, wan. THE Plaintilf entred into a Pena Bend of Bott 
0 Month fo2 501. The Ship wag 
Poſt 198, 238. go from Holland ta the Spaniſh Iſlands, and ſo to return 
1 Chao. C. 25, 16: fg2 England: It he periched the Plaintiff loſt his 50 l. She 
| went accozdingly. to the Spaniſh Iſlands, took in Moors at 
Africk; and upon that Decaſion went to the Barbadoes, 
and then periſhed at Sea. The Plaintiff. being ſued on 
the Bond koꝛ the Penaltz, fought Belief in Chancery, pre: 
- tending that the Deviation was on Mece tv. 


Cube Bill was dilmitt ſaving as to the Penalty. 


r un IIIET 
rr 
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Vuvedale contra Ettrick. 6 Decemb. 1682. 


R. Uvedale the Plaintiff's Husband, being ſeiſed of 

the Manos of Loverley and Monuton, and. ok the 
Farm ol Martin, wozth 6001. per Amum, and of the Ma- 
noꝛ of Horton worth 500 1. 2 Ann. and indebted 10000 l. 
made his Mill, and thereby deviſed the Pꝛemiſles to be 
4 old, and devifed 1500 |. ta one Child, and 1000 J. to two 
3 . others; and after his Debts and Legacies paid, the Sur⸗ 
j plus of the Land tobe convey'd to his Heir : The Devllees 
N which were to fell, were the Mike who is the Plaintiff, 
it Ettrick, Reeves, Hurſt and Conſtantine. The Teftatoz 
N died, having after his Marriage with the Jlaintiff, mozt- 
gaged Horton, ſo as the Plaintiff was dowable of all the 
Eſtate. The Defendants to the Bill were the four Cru⸗ 
ſtees, and the Heir which was to have a Sale made, but 
Pfꝛincipally that Ettrick might be put out of the Cruſt. 
The Wife, one of the Truſtees, was dzawn into Agree- 
ment to releaſe her Oower in the 6001. a Pear, and to 
give a Bond of 4000 l. that if any of the Childzen died, 
ſhe ſhould not take Adminiſtration, except they all died; 
after which Ettrick turns to be the Plaintiff's Enemy, and 
divers Matters are charged in the Bill upon Etirics, is 
if he p2atifed to get Horton, and to be the whole Manager 
himſelf. Reeves in his Anſwer pꝛays to be ercuſed in the 
Truſt; Conſtantine and Hurſt were not willing to join with 


Ettrick in the Truſt, : 
4 : At 


—— 


= erm. Mich. 34 Car: II. in Cancellania 


at the pearing the Plaintiff declared, being pꝛelent in 
the Court, that though ſhe had Reaſon to be relieved a- 
gainſt her Releaſe and Band fin Regard by the Agree: 
ment ſhe was to have her Dower ſet out of Horton, and 
the houſhold Goods in Horton-houſe; pet ſtill ſhe wa 
tentzo th atrept iſh Dower ir the Third bf k 
which a united dus t 250 1 and t 
the — of deren Reſt of the Land, 
Dower | herein 
the Þeir, fo tha 222 Maße 
On the other Side, Ettrick xy. 
Truſt, and would attend a 
get a Purchaſer, and to do all reaſonable Aﬀs, dine 
The. Plaintiff's Wountel indcked it being a din 
and could not now 


Ettrick, theret̃oꝛe it belonged tothe Court tu aber it. 5 


Lozd Chancellor. I like n daher, a Pan ſhould be am⸗ 
bitions-of a Truſt, F Ahn het 5 8 ar Trouble 
by it; and declared that withaut any Reflection on * 
Fe would meddle no further in the Erut, c. N 

1 16 A 


From the ee and thei lite cas % may " %h 
five”. That as à Truſt is a, Creature of "Equity (as 
ante 6g.) lo Equity will not only modify and regulate the 
Execution ok 'Trifts; but allo dreck, limit and controut 
the Ans ok the Parties, Truſtees Guardians, &c. and 
this even in Caſes where they are by Will oꝛ Deed veſted 
with a general Power. Vide poſt 144, 1 1995 2775 2455, 


thereby to extinguiſh = 
godg in the Pauſe fo2 
e208 2nOve of the CTruſt: 
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ed to be continued in the 
from Time to Time to 
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Trutt, A Truſtee remov'd 
210 executed, all refuſing to 50 0 with yur of cho Truſt, 
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Truſtce charg'd on 1 
Decay of the E- 


ſtate. 
Ante 25. 

Poſt 256, 145- 
1 Chan. 
148 or 248. 
2 Vent. 260. 
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Jul 7 Ii 
1 Cru to base Poations to ſeveral n 
at the 4 etive ages: The Truſtee pays one; 


e detcays, to that there is not; ſyficient 
ta paz the others; in that Caſe the Perſon truſted 
1 ohm CAtang, . £02 be hall make it good to the 
| elt, abatini g pꝛopoztionably out of each Party's. Share, 
attoꝛding th 1355 Lols; and he ſhould have taken, Security 
Cale of Loſs pals atk And ſo alta tho the Truſt 02 


were to be paid to the eldeſt in the firſt plate, oz firſt, 

fo 125 denotes not Pꝛeketence in the Quantity. . Pe 

And it was affirmed by Mz. Keck, and others at the 
Bar, that many Times it had been ſo decreed. 
But the Loꝛd Keeper North ſeemed of another Opinion 
as to the laſt Point: But agreed further at the Bar, that 
if the Poztion of any one lay on, oz out of Blackacre, 02 
other particular Fund by it ſelf, and the others out of 
another Fund, each muſt bear his own Loſs. 
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A etrer Pity Bore the B fi was niver anfiwored; Ne ies bin fie 
but the Pin taken pie confello;” the the Party De. 2it of Kerien, Q, 
ferdantnever*ahſwered, but ofily*appeared by hit 1 3 15. . N 
and the Bill never read in Coükt us it dußht to have been 

I Bill of Review was bzought, and on Demurrer bit 
mi: Now the Heir bzought another Bill 1 —.— 


and tho there anife 
of the Sag Vir the W hes Ts 
Title as Heirs, ont of them P Vial Wa Deer 


the l 175 who hav. Eſtle bit te a 0 3%, Shots 
my Low North-diſmiſt'the Bill, and laid bares r 
no o Ree 17 in Parliament, and cited Mordant o Wor WY" on! gere 
pens Where a 25" "was grounded on a n 
jerefs 1 780 Cute were examine; but the 7 5 
— pꝛoduced, and the 8 not -agreeing;! the | 
way It iſt, and u Bill of Review was ne and dil. 
nd alter the Deed was found, and Aﬀidavit of it 
bon . then a Bill of Review' exhibited, but -diſmi>qu 
of the foumer n. 007 049 199370 ff mf go 
" Thich.” fat ſaid the Low Keeper; was a hiity "Caſe. * 
To which it was anſwered; that it differs krom the pee: 
bent Caſe; koꝛ there the Caule was heard on the Path we. Oy 
but here is not tu much as an Anſwer.” - 
Io, Keeper dilmiſt the Bill. * als uot? 2 5 % 2 
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Anonymus February 1681. Ae 


1 E Bill was to diſcover and haue ite öf a Deed, Voluntary Cotirey- 
which was to lead the Uſe of a Fine levied by the 1 
9 s Pother, and contealed and ſuppyeſt by her, vic | Chan, C. 


100, 289. 
Ante 4, 103, ce. ib. 


. The ce RR © e ei 

The Dettybantn Mother ſeifed in Fre; che and ber 

Husband levied a Fine, whieh by Deed was deelaten to 

be to the Uſe of the Þusband and Wife, with other Uſes, 

under which the Plaintiff makes Title; viz. by the bus- 
band 8 Mill, the Fee being 115 to the Püsband. 
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Voluntary Deeds, Deed. The 


TITS ᷑T—— ens 


Tent Hull Zig « & 3 en II. * Qancellwin, 


134. 


1 


« — —— —— — * 
wo 9 nnn A 


The ' Complaint is, that the Defendant ſux pprefſes the 


efendant ir to her nou er, and in⸗ 
Nite 4,691 m4 ſiſts that the ne was 14 Undulp, [denteth the 


of 151. having the Deed; which was — without Confi 
5 S S rain: Ang be cane che Tandberg pe Fine, 
0,5 e e ag wighou dee 0 ig-Aye T3 
1 ($51 52 
alt 1tbere 


id, &c. the Court wo Rene 
TR th Plaj ; wholly cc i. ho. es 
a6, be, could.c: no 39) Eno! £59 5 ad Hep. 5 
ids. 10 Wes 4 3 IR51 06 TOR 56 115 Aae rp. 


ng city; aired "Hall "24 $ Kehr . (2 Tit; 


Thien bah ping = 
f 131273 
Heir to agſwer Ih Thomas 


ino 
hinw had ve Sir Ja James ane 2 . 
Z 
2 * Sir Henry! a "Bp another, and made a K 20 
Purchaſer tho the Ange of, ſeveral, A on Henr Ys which being, de * 
Conveyance void by, {Gap of.; Copsnant to fand- ſeizen as dete, and 
8 — hep N e foche. reliev 


ed, and 
Mas er ards on Sir. Henry Thing er 


18 3 nen 
its a ne Sill 
F Wr 
al ames ih) account to: me 8 
cet; 8 1646. when Sir James, got the. doen, 
The Suft divers Times abated by Death, ſo Both: 
1 Decrees for wag nat „ Dir James Was dead, NL wy 
1811 bis Bꝛother, Executoꝛ. Thomas died . 
maar mean Pro Benda his Executo2 4 Sir Henry likewiſe 8 
recuto. 


'© 


Ante 71, „ mave the Defendant his 
The Cauſe came now to be re-heard touching the nican 
Pqofits between the Feen ab . * Points 


were debaten. ai 


n hether Sir James, 92; eſpeclaliy:;bis: Exet 
rel tego, - ſhould be accountable fo2 the mean Potts, ko he ha 
Title at Law, the Conveyance being detenive, and 5 
5 under no Obligation of Truſt 02 — — 02 Articles, 
Adds Heir unto his Father; and the defeftive Conveyance it 
 _ ſelf is not mentioned to be in Conſideration of Marriage, 
92 valuable Conſideration,” and therefore, Dir T yos 
not; guilty : But Curia econtra. 5 4 el ang | 


we The ſecond and main Queſtion was, FORT] a 7 
tree being firſt had fo2 the Land, and no Decree- koꝛ the 
mean n P2ofits, a new Bill ſhall be erhibited fo2 the 15 

4 7 


J 
8 


q 
* 
LY 
7 
* 
= 
Ds 


| fits, eſpecially. becauſe in the firſt Bill Sir Janes was 


nied, bur that he might have had a 


Term Hill 34 & 35 cat II. in Cancellaria. 


charged fo? taking the P1ofits, and Relief pꝛaped on the 
whole Batter, ſo that Sir Henry if he had asked it, might 
have had Relief fo2 the mean Pots; and and it is not de⸗ 

Dextee, if he had 
pzayed it. 


hy Low North tonfirmed- the foumer Decree. made by 
the late Lo d Nottingham ko the mean P2ofits, and that 
the Erecuto2 of Sir Thomas Thinn, Executoz of Sir 


James, ſhould account fo2 them fo far as the 1 of 
Sir Jan's, one. 1 Sp bs 4 


Brown contre Williams. 28 Feb. 1682. 


1 1 of a Bankrupt erhibits his Blil again Purchaſer of Bank: 
the Defendant to diſcover Goods of the Bankrupt, 2 Foo <P ip 
that came to his Hands after the Bankruptcy. The De- jcover. © 
kendant by Way ok Plea ſets foxth, that he han no Goods Buokrup. 
of the Bankrupt's, oz that ever were his, but what he Jig me 73, 105, 
bought fo2 full and valuable Conſideration, and bona fide; Poſt 136, 156. 
and that at the Time of the Sale and Payment of his.” 70S C. 36, 37. 
Monep, he had no Notice either of the Commiſſion oz of * 
any ac of Bankruptcy committed by the Bankrupt. 
On long Debate the Plea was allowed” by the Low 
North, and to take what Remedy they could before the 
Commiſlioners, #2 at Law, 

Hutchins; Counfel fo? the Defendant, cited a foxmer 


Precedent, but was not e 


Leak contra Morrice. The ſame Day. 


"HE Bill is to have an Agreement perfowmed by the he . > 5 Car. 2 
Defendant, which was in Effe#, that the Defen- Pe er 
dant ſhould aſſign a Term of Years % his Houſe, and 5 
Plate, and certain Uefſels of Beer fo2 200 Guineas, 
whereof he paid one in Hand as Earneſt of the Bargain, 
and thꝛee Days after nineteen Guineas moꝛe; and Part 
of the Bargain was, that it ſhould be executed by UWri- 
tings by a certain Time. 


The Defendant pleaded the Statute foz Pꝛeuention of | : 


Frauds and Perjurtes, and that it was a parol Agreement, 


and none of the Goods delivered by the Defendant, fo =_ 
oug 
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Notice of Bank- 


double Value. 


„ Tenn Hill. 34 E 35 Car. IL in Cancellaris, 4 


"marks to bet no Reliet in Law 91 Equity, but conkeſt the 
eee of the; 20 nee and offered to repay them, 


*& Keck pw pet. at the Bat enfo2ced the Plea, becauſe t 
wag to take away the Dekendant's Trade, and 1 
9 Money . only palu 100 the Leaſe, - 1 5 


Lo⁰⁰ Keapvr- It is clear the Defenvant oli bt to re- 
15 the Money; it is charged that the Agreement was to 


be put in Writing, . 20 "TN 
6 It was Mfwered, Yea. 
Whereupon the Lom Keeper FY ruled the Plea. 


Anonymus. T 5 fein _ 


Redet, without A Sfonee of the Commiſſioners of. Bankrupt... Diee- 


was Moon wan erhidited his Bill againſt the Defendant to dic. 
able i 'Equicy c COver Lands, &. which were the W s at the Time 


"diſcover; © of his Breaking, | 


Vide ante 47, 48, 


Pot — 85. ibid. Hutchins fo? the Defendant pleaded, 1 he was TY 


chaſer fo2 full and valuable Conſideration, and at the Time 
of his Purchaſe, and had no Notice,of any Act of Bank- 


ruptcy, no2 that Portman was a Bankrupt, noꝛ of any os 


Commiſſion, and refuſed.to-make Diſcovery. ,.... _ 
And the Plea was allowed by my Lo2D Doſs: Low 
Deeper. . . | 


Barn 7 "AY Beal Feb, 2682. 


1E Bill That the Piaintif's F __ atk * and 
4 . infirm, and allowing the Plaintiſt, a young Gentle- 
1333 man, but mall Aliowance, that he being in Want one 
x Vern. 167, 120. Styſted got acquainted with him, and told him that he had 
found out a Parcel of Wines, which if he would buy, he 
ſhould not be info2ced to pay oz them till after his Father's 
Death; they went to Beak the Defendant, who ſold him ſeve- 
ral Dogſheads of Mines to the Ualue of 1 2801. and affrm d 
them to be of that Galue, and ſound, good and mexePant- 
able; and took of the Plaintiff a Statute of 2880 |. 
17 November, 1678. defeazanced to pay 1440 l. Within 


Tiventy Days after the Death of bis Father, The Mute 
7 


Caſual Bargain for 


Tem Hill, 34 & 3 5 Carl. in Cancellaria. 


were flat and dead, and were velivered to Styſted, who 


could ſefl them faz no moze than 360 l. that the Plaintiff's 
Father was but Tenant fo? Lite, the Remainder to the 


Plaintiff; that this was done by Tontrivance between the 
ed 


Defendant Beak ann Styſted by their Fraud; and Sty 
had 20 l. of the Plaintiff and other Gratification of 1 
and the Plaintiff's' Father being dead, the Defetvane 
Beak. p20Ceeded on the Statute. - 

The Defendant Beak by Anfwer; that he knew hot) 
Styſted, but he and the Plaintiff came to him to buy o 
jim Wines, and he ſold the Plaintif Twenty Tuns of” 

Claret at 361. the Tun, in all 740 I. and after much 

Treaty agreed, that if the Plaintiff died befoze his Fa- 

ther, then nothing to be paid; but if he ſurvived his Fa⸗ 

ther, to pay double the Qalue, viz. 14801; That the Trio. 1686. this 
Wines were good and ſound, and the Plaintiff ſent Ady, the Lord Jet 'dby 
a known Cooper, to taſte and try the Wines, who did ſo; ex relatione Ser- 
and the Plaintiff- to encourage the Defendant to ſell, Did vien Hutchins, 
inkoꝛm the Defendant that his Father was ſickly and kept 

his Chamber, and denied the Fraud, and that he ſold the 

Wines which were left, at the ſame Pꝛice. 

At a founer Hearing, 9 February, 1680. the Low Chan- 
eellor relieved the Plaintiff. 

But nom the Bill diſmiſt, ſaving as to the Penalty of 
the Statute, fo2 there was no P2oof of any Fraud, but 


it was a hazardous Bargain. 


Lo North. It may be Styſted put in other Mines, oz 
took out of theſe and filled them again with bad. 


Nota. That the ſame Dap, viz. 9 Feb. 1680. when the * Pro Quer. per 
Lom Chancellor relieved Barny; he did not in another 2 le North. 
Caſe relieve though very like it, viz. between the now Lord * 3g 
Plaintiff Barny and Pit. Pit lent Barny 1000 l. to have 3: Apd chen re- 
2300 |. if Barny ſurvived his Father, and to lole the Sruneatſor® ef- 
10001. if Barny Died in his Father's Life-time, -ſecured by fries. 


Judgment; Pit med; Barny ſought to be relieved in Equi. *556: 
ty and was diſmiſt. = i 
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ſeveral Coſts. 
Vide ante 2, 
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"Kuftee ſued concerning the Trutt in Chaticery ob- 
"tained-a Diſiniſton, and had Cots za _ 
ſe, but the Coſts allowed m and taxed; were ſhozt 
of his 'real Coſts, After à Bill by the Ceſtuy qui Truſt 
ta gabe Account of the Truft, on Account of his Dic. 
burtements he ſhall be allowed bis. true and neceſſary 
Cots in the fozmer Sult, and not be contluded, &c and 
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Lord Crayen contra Widows 27 April, I 68; 2 


wo Partners in Trübe püt in each an equal Partners bothBank- 
Stock, and agreed by Covenant that the Stock ih 


Vide ante 72, 135, 


thould pay'the Debts of the Stock, and neither 36. 


but only his own Eſffate, oz to that Effet ; they both be: 
came.Baakrupts, and a Commiſſion agaſuſt them both, 
one of them owed ſeparately moze than the other. 


The Qiteftion was between feparate Credito2s of each Credicors of the 


Bankrupt, and the Credſtozs un Account of the Joint ar, crab 
Stock, £02 theſe would erclude the r greg? Crevito2s to equal. 
charge the Joint⸗Stock, but that it ſhould ſatisfy the 
Stock-Debts. | 

But the Opinion of the Low North econtra. Fo? the 
Covenant of the Pattners cannot bind any of their Cre- 
ditoꝛs, but only themſelves. | 

Quere. How the keparate Etebitöꝛs could have other 
Title than thoſe under whom they claim, - 

Diciur, That it ane Detendant rannot. be fotind, to Proceſs, 
ſerve P2bteſs on him, if Pzocels be againſt bim till Se: 
queſfration, and he ſhall not appear, you pꝛoceed againſt 
the Reſt, as when one is outlawed at Common Law. 


2-4 | Brown 


ok their ſeparate Debts. ſhould charge the Stock, = 139, 143, 190, 
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erm. Paſch. 35 Car. II. in Canc 


140 ellaria. 
W Er r= —— —ñäĩͤ——— — ns tes ry . m0 ro — — 
S. C. 1 Vern. 157. Brown contra Brown... 30 April, 1683. 


» T "HE Plaintiff was Tenant koz Lite, the Remainde 
ky 1 Chan. C. 40, 1 in Tail to his fy ſecond, &c2 Sons, the Renan | 
57» 155, 6, 279, der to the Defendant in Tag. Eh ate having no 

1 Son committed Mate; the Dekenvant brought his Adlon 
koꝛ the Waſte, and at the Nifi Prius by Conſent of the Par. 
ties and Rifle of Court the Matter was referred to two 
of the Jury to make their Award by Michaelmas; on De: 
keck of an Award, then to Ballard an Umpire; no Arbitra- 
ment being made, the Umpire made his Award and award. 
ed 3481. Damages; the Plaintiff exhibited his Bill to be 
relieved again.the Awarp, and fo2 Equip allengen: 
Firſt, Exceſfiveneſs in the Damages. 

Secondly, The Misdemeanour in the Umpire, that he 
had declared befo2e the Ampirage made, that he would not 
meddle in the Yatter, and after Umpirage made, declar'd 
that he made his Umpirage foz Fear he ſhould be arreſted, 

whence his Counſel inferred that he had been menaced. 
Laaſtly, That after the Submiſſion, the Plaintiff had 
_repaired the Pꝛemiſſes, and proved Repairs. made, and 
727 of) that 40 s. would perkeck the Repairs, and therekoze payed 
a new Trial. 1 | K 5 
The Dekendant inliſted, that the Umpirage ought not 
to be let aſide without Fraud oz Partiality pꝛoved, that 
his Saying he would not meddle in the Buſineſs was in 
Auguſt befo2e the Time he was to make his Umpirage, as 
the Truth was; and the Oefendant had Notice given him 
by the Umpire to attend, which he did not, ſo. that the 
Umpire had no Notice of the Beparations, and it he had, 
it was not material to avoid the Award, 


The Low Keeper diſiniſs the Bill. 


* 


| Baily contra Cotton. 13 May, 1683. 


NEmble ſeiſed in Fee conveyed the Lands to the De- 

fendant fo? 1000 Pears, in Truſt, that whereas di⸗ 

vers Suits and Controverſies were touching the Lands; 

that the Defendant ſhould defend the Sufts (Nota, he 

was Tenant. of the Land then and bekoze to the rr 
| I | 


'— "SF 


and Adminiftrato2s the 


* 


5 Car. II. in Cancellaria. 


„ 


Term. Paſch. 3 


—— 
. 


tiff) and Title with the Pꝛofſts, and yield pearly Accounts 
to Bemble of all the 8 and pay to him, his Executoꝛs 
of what he ſhould not er⸗ 


plug 
pend, and ſhould pay an annual Sum akter his Death to 
the 


ted to the Heir after the expꝛeſſed Trufts were perkozmed. 
The Lozd Keeper bins d che Blll. O i 

Ind pet from the State of the Caſe ſupra it appears, 
That Bemble's Executo2s.qny Adminiſtrasozs were enti- 
tled to have an Account'of the Surplus in the Defendant's 
Hands; and conſequently a Bill might well be b2ought 
by the Executoz oz Adiifniſfratoz foz ſuch Surplus, but 
the Blll here is b2onght by Bemble 8 Heir and Lebatee, 
and the Teſtato? having deviſed to him an annual Sum, 
&c. ſeems plainly to exclude him from all Title to the 
Real Eſtate, and the Heir is only to be pꝛekerred, where 
the Teftator's" t is dotibtful; as 1 Chan: C. 7, &c. 
Sed vide ante 1, 4, 59, 69. F 
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Plaintiſf, and another annual Sum to another; Ind 
died; che Plaintiff was hes Ovufen and Peſt, ann menge 
Account and koz the Lands, in Kegardethat a Truſt 


[- Reſulting Truſt. 
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Freight. OOT let to Freight. to the Defendants being of the 
8 ls Turkey Company, 200 Tun of a Ship, wherein 
Poſt 219, 238. he was intereſted, fo2 a Uoyage to the Streights; 

1 Chan. C. 25, 30, the Pꝛice of the Freight per Tun was not expꝛeſſed 
76, 12). in the 8 Party. The Ship brought Home no Silk 


o2 other Commodities, uſed to be bzought from Turkey; 
the gel whereof of ſome in ſuch Uoyages was 5 1. 
per Tun, and of ſome 61. per Tun, uſually and conftant- 
ty patd;” but bꝛought home only Box-wood;- the Freight - 
whereof uſually was only 40 s. per Tun; the Dekendants 
would pay but 40 8. per Tun; the. Plaintiff” 8 Bill is to 
have 5 1. becauſe though it be not lo expꝛeſt in the Charter- 
Party; yet it was erp2efly agreed, that the Ship ſhould be 
loaden 'with Silks oꝛ other the Goods that paid the greater 
Freight, and enfo2c'd their Equity; fox that Box-wood ne- 
ver in ſuch Uoyages was bought Home alone, but only 
to full up empty Places, but Cottons oz other Goods; and 
no Man will ever let out his Ship, no2 take Ship to freight 
fo2 Borwood only, fo2 the Freight at 40s. per Tun will 
not pay the Charge to the Dwner of the Ship : and al- 
tho' the Dekendants pzetend that they could not freight 
the Ship with other Goods, becaufe the Locuſts in that 


Year had eaten and ſpoil'd the Cottons in thoſe 3 
1 


ne, . . 


a © i... aca 


him: But you may tak 


was vold being made after Backwell's 


* 


\ 


2.» = 


M_— —— 


Term. Trin. 35 Car. II. in Cancel laria. 


wo — 3 1 2 „ _ 


that might not excuſe them froth their Agreement, which 
the Plaintiff's Counſel very-earneffly pzeſt to have rean 


and pꝛoved, eſpetially Mz. Solliditoz Finch, 3 


the Court againſt" relieving, the” Plaintiff upon the pa 


Agreement laid, that moſt Part of the-Cauſes in Court 


were ot that Mature; yet the Court would not agree with 


Agreement. Bay. 3 4 WR, 21; nn 
Sollicitor. Mo, mp Lozd, betaufe the Deed is the Agree- 
ment nn | 
Lozd Keeper. © Why, when it ſtands with and not con- 


9 


traditts the Deed, you may ſue at Law; and on Conclu- 
ain vi nor re Ren T7, 


* &* 
K+ } 


eAldermait Backwel's Caſe., Poſt 190. 0 1 Vern. 205. 
nn IS 8 ” + 4... a _ . | - > - . 


Ommiſlon at the Complaint of fifteen Creditoꝛs on 
the Statute of Bankrupts,-iſſued out again Alder: 


they might have better Remedy than their Pꝛopoꝛtion was 
likely to be on the Commons: The Peit of the Bank: 


rupt-paid their Debts, and none other Creditozs appear- * 


ing then to pꝛoſecute, by their Content the CTommimon 


was ſuperſeded, and after thirty other Creditozs ſued to: 


a Diſcharge of the Superſedeas.” 7 

Firſt, Betaule when a Commiſſion is granted, not on⸗ 
ly the firſt Pꝛolecutozs are intereſted therein, but all that 
will come in within four. Months; and therefoze they ha⸗ 


ving tendzed Contribution within the four Months the 


Commiſſion ought. not to have been ſuperſeded by Conſent 


of the Fifteen, © 


Secondly, They alledged that t e Commiſtion had been 
dealt in by the Commiſſioners, and an 'Aftignment of 
— 1 2 and the Alderman being dead, they ſhould be 
emed 
therekoꝛe pꝛaped a Diſcharge of the Superſedeas. 
On the other Side it was objetted —— 3 Alignment 

eat 1 | | 


11 £ 


The 


e Raume at Lam upon your parol 


Bankrupt. 
== 
man Backwel, who died thozg9p after; thele -Treditozg ante 73, 135, 136, 
having Judgment, and finding that on their Judgment , '53 15% 19%, 


ſs, fo2 no new Commiſſion can be now granted, 
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| Superſedeas, J cun dittharge tt. 


Ede 10m Kecper Nortft It J erred in granting the 


arge . adly, But if ſome: Crens. 
toꝛs obtain a Commiſſi and eceive Satisfation, — 
at their Requeſt ſuperſede che Commiſtan, it none other 


S. C. 1 Vern. 181. 


Neceſſity. 
Conveyance. 
Vide ante 101. 


firſt, ſetonn, & | 
eleven Pears, had no Chidzen, and Davis had not the 


were miſchievous; theretoze g2dered the Commiſlion to be 
bꝛought in and the Alllgument it the Aligmnent be well. 
I can, &. try that at TAW... 


* * . * N 82 
; N 1 uy MS EIT. ne. 
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. ” F a Mur. 
Davis contra Weld. 22 June, 1683 
8 | $4200 | < i . . „ 


r 1 e 4 1 
Minas den on the Plalntick ann Nite to 
1 Life, the Remainder to Truſtees koz the Lite of 
Davis fn Truſt I preſerve Contingent Remainders ta the 
Sons, &. in Tail: They were married 


. » 
0 ; 
. . 


* 
7 


Portion of, 1000 l. paid, and was in Debt 4000.1, by that 
aͤnd other Occaſions; the Eſtate ſettled was alledged to be 


Truft. 


600 l. per Ann. and the Bill was againft- the Remainder. 


man fo2 Life to joln in Sale of ſome Part which alfo.could 


not be done, and alfo the Father and Mother eaten gut 
with the Debts, d2iven to great Want, and Pꝛecedents 


cited where it Had been done. 


Lozd North. J cannot juſtify to decree a Breach of 


Q. 1 Chan. C.41, Truſt; if it hath been done, it was it may be when Re- 


189. 


compence was made; and at laſt ozdered Precedents to 
be look d into. | 3 


Prideux contra Gibben. 23 June, 1683. 


Deviſor not ſeiſed. A on Treaty of Purchaſe fo Lands with Pollard, 


Articles mere made, and Pollard tu gonuey to Amery 
Lands called Rawſon in Fee; Amery makes his Will in 
CUriting, and deviſeth fn general Wows, All his Lands to 
be ſold for Payment of his Debts and' Legacies; After Raw- 
ſon is conveped to him, and he. after levies a Fine, and 
the Lo2d Chancellor pꝛenounted a Decree-that the Lands 
were well ſold though the Deviſe general, and the Deviſo2 


not ſeiſed at the Time of the Mill made, noꝛ no new Pub- 


lication of the Mill being fo? Payment vf Debts; and 
ſaid, that if a Man deviſe all his Lands fo2 Payment of 
Debts, and after purchaſe Lands, that he would decree a 


a Sale although there be no p2ecedent Articles. = 
5 


"Term: Trin. . 35 Car 11 in : Catcellaria : d 
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John Robinſon, * Faw 
7 Review againſt Natttaniel Noel, and other 
ceaſed; on the 


bildyen o 71 Noel 
Je 1 d by e 


4 


＋ The Caſe was. | 
48.428 gabe tele e 
Trg oel being fe a in Fee of the Moiety Barbadocs 


of a Plantation in Barbadoes, by his Will in Wri- — 598: TY 
ting, deviſed the ſame to Rebioſon and Theodore Noel, who pel « Legaice ro 


wo - Infant, and made Robinſon any Theodore _—_—— 


ax, Eq. 13, &c. 
$8 Sons, & 0 ny. appointed wi 

n h thy ba So Planta un, wh 4 * ade ecu- Ante 9, 54, 132. 
5 Ht the Mill; the Bill chargeth that 1 «oe was 3 

to ſupply the latd Plantation during the Platntiff's tno⸗ 
rity, and to anſwer — wha to br dhe UA it being fo? their 
Maintenance, and charger t by the 
tion was deviſed 0 T L i nh oo "the t | 1 
ſince dead; and the Bill pꝛapeth an Account agai , : 
bat altho'he-hadafligned to Fawknor, e = i 16 

koꝛ Pears at a certain Rent; and Fer ya : 

oe the exacy; fo2*he made a Leaſe of the. faid paßt or th, of tl 
Plantation, reſerving the Rent to himleit in Truſt. fo2 t 
Plaintiffs, and they pꝛay un Alignment of the Term nd 
Atcount, Theodore and James being dead and the Platn- 
tiffs their Adminiſtrato ss. 

The Defendant Robinſon: confeſſed the Seilin of Marth] Quere, If in Fee. 
Noel, the Father, and that by his Will he deviſed the 
ſame to him and to Theodore and to James, but denieth 
himſeff chargeable to the Plaintiffs. Said 

it. Becauſe by the Law and Cuſtom of Barbadoes 
Plantations tho in Fee are not to 7 to the Þeir no2 Le- 
gatee till Debts pald, and that the Teſtatoz was indebted 
to others and to himſelf in great Sums ultra the Ualur ok 
the Plantation, and mentions the Sums, and that he not 
being appziſed at the Time of the Leaſe of ſuch Law oz 
Cuſtom of the Barbadoes, made ſuch a Leaſe and Reſer- 
vation of the Rent, but that he made the Leaſe as Guar- 
dian and Truſtee fo? the Plaintiffs the Childzen, ahd not 
as Executoz, and therefoze it cannot be taken as a Diſpo⸗ 
ſition as Executoz, 92 Aﬀent to a Legacy. 

The Lozd Keeper decreed = the Plaintiff, 
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Vern. 199. L R nela contra Hayes Runder 
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AYES [covenants to. ſave the. Load Rave laugh 
harmleſs touching thꝛee Parts at a Farm aſlign- 
ed ta Hayes by the Lozd Ranelaugh, & fue quia 
damnify. ” Decreeh by the Lom North ta ſave 

niels, and a Malter to tar Damages: But it was 

uch oppoſed by Mz. Keck, becauſe a Covenant is nat to 
3 — any Thing in ſpecie, and a Maſter in Chancery to 
tax Damages inſtead ot a Jury, and the Pialntif h hath 

Remedy. at Lam, and nat here. 

And nota; the Bꝛeach alugned was, that the Plaintite 
was ſued in the Exchequer. by the King. faz Rent, but it 
was not charged in the Bill here, oz pꝛoved that the Rent 
red bod pag w only that he 5 2 b 5 Det 

s would. fo2 every petty en 1 t en⸗ 
dant to Commitment. 4 _ 


harmleſs decreed. 
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Howard 7 A. cov. Harris &R Robert! 
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DEE Bill . 
bs Mad 3 Harris by Hetiry Howard 
late Þ _ vr the Plaintiff,” und Prothek de ki. Veit 
Harry at charites the Mortgages move 0 and 
there © WAP wp 


ſed in the Deevs hb 
the was intro Bk 
hh after'by Reafon Howard, th 
ory 1 Infant, Sg at any made 5 Ry 4 
laintitf, and ro pa E 220 = 
4 to redeem: Robert 1 ponies 5 to ber D Demand; Har- 
ris denies the Articles, and lets thirh that as 80 nine E Ton 


ments he was a urchatet for valitable, E 
1600 |. from Sit Robert Howird:* and ig two Bott: 


gages 
and re 
ments in Leaſe for-thre Lives yet in 


on Articles mate befo2e ane nas 
intended 4 5 w 


emable on Papment or 1000 L. the 
__ 0 | 


The Tate came now to be heary, and i pi the reavti af; 


* uu 


and Pꝛook was, Vi. oy 

Sit Robert Howard in 1854! by Fine nun Bier pꝛoduted 
and pꝛoven, conveyed the nine Tenafients! in Revertion 
after thꝛer Lives yer in Being, and whe! 71. 108. was 
reſerved'td/Harris' and his Peirs. Aund As g. the (Sit 
Robert was then dead) married Henry; 1671, Henry, in 


Conſideration ot 1000 l. mentioned in the Bes to be paid; 


conveyed Lurkin and other Lands (the nine Tenemen 


are no Part of theſe Lands) to the Plaintitk to2 her Life 
fo her Jolnture; (Qurre if not fu; Part of her Jointure) 


and after in June 1671. conveyen the nine Eenements in 
Reverſion to him in Fee, but not to be redeemed but by 
Henry and the Heirs Males of his Body, and by no other; 
which by his Anſwer he ſaith was done ko, becaule ok the 
Injury Sir Robert had done him; foz now one Berry, then 
husband to the Plaintiff, had ſet on Foot a kraudulent 
Conveyance made by Sir Robert and his Bꝛothers, where⸗ 
by Berry pꝛetended that Sir Robert was but. Tenant .fo2 


Life, and ſo the Conveyance of the nine Tenements was 


void, which induced Harris to conſent, fo2 thereby, viz. by 
this Boztgage and his Conveyance he ft! kept Poſſeſſion, 


and received the Rents 71. ws. 
U 2 . After- 


againſt Hirtis and Robert to tedeem Mortgage. 


e Iſteements' WMedemptfoßt, if not export: 
was to be redeem'y, und rey that 


6 Nov. 1663. S. C. i Vetn. 33: 


ade to him. He laſt Mongage .fncluping the 1255 | | 
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Mortgage redeem- 


able by Mortgagor FF hal that bach Conveyances , veils 


and Heirs Male. 
Q. Ante 100. 


© Afterwards having his Boney 56 L. femnred dy the 
- Voztgage,. Henry Howard had need of mo £ Boney, — 


Kris ſupplſed Heory>Howardi: with 396 
ade the Debt 1000 l. * took a — 1672 
ab the ſame. N |; 


He WE i 
ba: at ae we SAR view 
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Land in Hopſch,. Sc. the. Rane 40 0 Ao 
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12 the Pl babe, Ge or. h 


e 


on, by Fear Howard. Aud 174 Þeirs. 
ody ought in Equity to be not ſo reſtrained. +, Bay 
e can by ng Art o Clauſes be ſo RET 2 -but the 
1 ann þ and his Aſligns. of. the Equity, of Redemption 
ig own 84 tho not of his Body, may redeem, eile 
would lie iy he Power. of a Scrivener ta make. all 
ould i abſolute in Effect, and to put a Bar to the 
Power and Juris diſtion ok this Court to relieve. e 
of Doztgage, by inſerting.ſuch a Claule. 

2, Keck cited a Pzecedent 1678. «between. King n 
aud, Green. The Condition of a Moztgage was to nr 
during the Life of the Poztgago?, Detreed that the Veit 
nüght redeem. 1 
-2dly. The Covenant on Henry Howard his Patt to pay 
the Yoney and Intereſt makes it a Moztgage an Harris 8 
Part, and he might ſue fo2 the Boney, and. it cannot be 
0h i wh but it "oe WF: a mr: eee equal 


On the Al Side it was ſaid, that. MES it is true, 
that no Reſtraints could be put on a Redemption where 
the Buſineſs is only lending of Maney by the one, and 
n * Money lent by the other; and therekoze 1 the 


enn ach 3 5 Carol. ©  incCricellark. 

Caſe were only that. Harris had lent, &c. and Howerd had 

mant a 'Wotgagy'reveemabletd bie by bim 02!his weirs Pale, 
ben Heir general 92-Allignee might r eurem; fo2 ſecuring 
the Money is the Main of the 1 thlg id nut 
the Caſe as to the nine 9 iron fo2 it is alledged and 
pioved Sie Nobert H . teng veroe'the-Jolifhre, 
viz. 1651. ublolutere — K S Confiveration M Ae 
and Deed ſold thoſe Lands to the Defendant, viz. the Re- 
verfion-ad Nene e l. 10 aun Klartis in offen ot 
the 'Rehfs bekeze and tilt the Jdinture made; and the 1 Ar 


Confieration ob zue Boztgage 167. to dan bp: Henry 


Howard was-the pꝛetevent Title am the Father af Ar. 


ry. If it had been ſo plainly ſaid, that foꝛ that Reuſan aud 
becauſe he he bem oniy —=—_ and —_ Heirs Males, , it 
would od Reſtraint, t erann big Þeirs 
Haleh aht have Adverts to fer un Foot Yis tet 
no _ * A. in Bzeach of Truſt veſted in him fo 
qoil®eonvey the Lands to B. and B. being intitleblu 
a Bꝛeath ol "Tiult tonveyed@o J. S. on Condition, 
he and the Heirs of! his Body may reveent;'-: B. 8 
but Ius, ſhall his bollateraf el redeeni und lo ag chat 
8K. Gould: be fo2eed to co not only! 


Tor” 


At is denen here, that Harris ſhould convey tb! the 
Paint, and (o lale his koꝛmet Title, fozwhi —— 
much und hath ns Conſideration koz it; ko His Lenni 
ok Money to Howard is no Cotiſideration to Harris 68 00 
his Purchaſe and his Money wich he paſd'fo? it. 

Again, Harris dib rrally vurthaſe from Sir Robert it is 
not alledged 92 pꝛoded how Henry Howard comes to be in⸗ 
tereſted, oꝛ what Title Henry Howard had; it is not lain 


ſo much as in the Bill, that Henry Howard was ſeifed of 


any Eftate in Fee oz otherwiſe, but abrupte that he made 
ſuch-Jointure and Moꝛtgage, and pꝛays the Convexance, 
paping the Moztgage Money. 

The Dekendant lets kozth a Purchaſe from the Father 
by Fine fo2 valuable Conſideration. Now if vou will Have 
a Reconveyance and redeem, you muſt ſhew why the Con- 
- veyance to the Defetivant is not good, by ſhewing a koꝛmer 
Title to the Title ot Sir Robert the Coni30? of the Fine, 
02 invalidate his Conveyance by ſome Matter, and not 
only by Replication aver your Jointure elſe if a Man take 
a Yo2tgage of his own Lands, and lend Money, he thall 
loſe his Land kor his own Os viz. foꝛ a *h 

e 


e, = 


Is 
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e Jntere®Hhe - 
by the Vo2tgage, but ottinguith his antient —_ | 
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5 77 mw £77 wot ity .-5 288. Tom 7851 1007 Chet Daa fs vo 
be Obiedian on the Tovenant can preſs na fürth. 

than as to the other Lands, where the We . 

48:o1ly-the Bortgage- If} W idee 207-61} © THOR . 


unn 03003164) 3992 eee wht > 15 
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--1'The Poztion the Plaintiff bꝛougbt is but 1000 l. bath 
her: Jointures-are. near 1809 reibe 13% f Kar * ; 
2 Fofft en eee wh 01 pon ee e rx ite, 
Intereſt on Inte- The-Low North, Low. Keeper, deereed the Redemp: 
= but un Payment ot the Boney, and Intereſt on 


111 


— 


* Poſt —— Intereſt; and took a Difference where the Covenant 
to pay the Intereſt and „r not, f02 Debt lieth an 
08 REA £1: 3502 A e een (1 $877 312 4 Jo 
; . of II CES Nun 830 | | AG en THT 

were, Tin 22 Opie. Nor 1% 

2 | x rigs: 77 * 8 Wy : 22878 8 
6 Copybold. rf HE Will was fo2 a. Decree, of certain FIR 
= — decreed Wks Parcel of the Manoꝛ of. Buckeridge in the 

jet ſeffion. 


je County. of Berke, and his Title is by a Surrender made 
| See 1 Chan. C.171, ang ſinte by Richard Lyferd Father ot the Defendant 
1 Cb. R. 40, 105. Mary, to the Ae of: his C Mili, under which Milt he claims, 
M. 38, 39 becauſe all the Rolls are;loſt o2:detained-by-Blagrave Lowp 
N of; the Mano, and infozces:that the Surrender is, to be 
ry pꝛeſumed, becauſe that he had been in-Poſſeſſion 40 Pears, 
_ done Suit and Service to the Court as a Copyholder. 

Blagrave the Loꝛd denies having any Rolls : The "Defen 

dant Mary denies both the Surrender and Will, and that 
ſhe was but thꝛee Pears old at her Father's Death, whole 

Peir ſhe is, and ſince a Feme Covert, and therefoze- no 
Laches can be imputed to her, neither in Law no2 Equity; 
and being an Inkant did not diſcover her Title, but lately, 
being Heir to her G2andfather, who made the Will; and 
fog Trial of her Title hath bzought a Plaint in the Nature 
Writ of Ail. of a TUrit of Ail, as peir to her G2zandfather, viz. Daugh- 
| ter and Heir to Richard, Son and Heir to Richard, who, 
as is pꝛetended, made the Will and Surrender. 


At the Hearing the Plaintiffs made no P2oof of the Sur- 
render and Admittance, but pꝛoved that he had ſerved ſeve⸗ 
ral Times as a Copyholder at the Court, and p2oduced a 
Note: under Sir Edward Powel's Hang. of a Receipt of 
Money (02 his Admittance; but to wann Eſtate he mitten 
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"mitted, does not appear. Jt was alſo inſiſted on, that 
the Plaintiff han paiy ſeveral erg! Lepactes 1 by the Will ; Z 
bit ius was dint tightly inifked vn gt nr, (ut 
mainly on the long Poſſeſſion) betauſe there was Aﬀets 

enotgh to pay the Legacies, and the nent were erte. 5 
nal, nothing at all relating to the Lands. F\. - 
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i $Y hk If I 4 i 
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ebe Delendant's Countel äntmeten: The. Polke Polliog: e 85 


eldding Evidence 
aga inſt an Heir In- 
fant and Feme Co- 


againſt an Infant; and Feme Covert was no conclibing 
Evidente, eſpecially againſt an Heir, to ſuppoꝛt a _ 
tary Conveyance” againſt an Peix at Law, who had but 
this Land left her, being but 4 b per Annu. (Uhereas , 15 
the Plaintiff: han u great Estate from the Srandfather: 1 Than,” C. 
And inliſted that che Bill was ktounden on Matter meerly 7, &c. 
triable. at Law, RIG Will o no (Mill, reren 


no err _ 43 at) 75 1 TD 300 (31 * 7 * 


But the Low her canis mat 5 on the woſſeſſiowas 
Gzound to make a N fo2 the Surrender; 6 
HTO PTUFTTH $1 ? 6115 47 72 
Che Defendant's Counſel: replied; That 1 the Statute 
of 32 H. 8. a Writ of Ail is ulawed ta be maught upon 
a Seiſin within fifty Pears: And tho in ſome” Caſes the | imication. 
Court has Uecreed"Settlements without Trial; pet that Poſſcflion. 
was always where the Bill was founded on ſome Matter 
of Equity pꝛopetiy and peculiariy, finally/ to judge, as 
where a Truſt is built upon a Convepante, oz the like; 
and the laſt Judgment is n this Court, which here is not 
ſo: And if the Plaintiff thought an inkerioꝛ Court not ca- 
pable enough to try the Point, if the Defendant din cow 
ſent to try it in an Ejectione firmæ, oz otherwiſe as the 
Court ſhould vitef,' which is all _ Equity et Plaintiffs | 
could have here.” [ Qi VE 507 :16 | 


vert. 


5 


Vide ante 4, 69, 


100, 


But the Lamm Keeper,” tho cs aef 5 the en Ants % 


decreed the Surrender, and 1 ie Defeadant ha 4. 
Will 02 no Mill. 3157 2 
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5 Baer i 368 cn "= 7 
. J WO aGia 5 
8. C. 1 Vern. 196. atc 1 contra. raves... 5 Nor. 10, 
An Executor lends N Executoz: fable; 2 D thts . Le 3 in 
and receives Inte- Fe in futuro, and having: Money of: the 0 Teffatoz ppt 


2 21, 35, 150. his Pands, londs it at P2ofit, and receives it and wy 


Poſt 153, 235 Phofit, 02 Intereſt thereof; The: Debate was, Whether 
i Chan. Cann. ſhall anſwer the Interelk he received: as Aﬀets : Dach 
1 Caſe, and other Caſes, ante, and the Cafe of M2; Cart- 
wright in this Court, (where it was was decreed, That the 
Executozs ſhould not be charged, and armed in an ap- 
peal in Parliament) were cited; and the Reason given 
then, and now given, betauſe the Executo2/ not being 
bound to lend, &c. ik he do lend, it is at his Peril; and 
if it be by that Dccaſion loſt, he ſhall anſwer: the ſame out 
of his own Effate : And therefoze as he ſhall bear the 
Lots, he ſhall have the Gain. 5 9 3 Ur A 511 


The Low Keeper remembzed Cartwright 8 Cale, th be 
ſaid he did not like that Caſe, ko ſaying alſo that when 
the Executoꝛ lent it on Security, . he might ſecure himſelf 
fo2 a ſmall Matter 1 10 
1 Sollicitor. M Lom, the Security ſo taken may 
fall. 

Keck. It hath been taken here a as © a Rule e that the ere 
cutoꝛ thalt not be charged. | | 


vet now the Lo2d Keeper vecreed the Erecuto Hou 
| be charged. * 


Leaſe waiting " N len Alla that this Term he verlaren, ** where a 
3 Leaſe fo2 Pears is to wait on the Inheritance; That it 
Aſſets. ſhall be Aﬀets as to Debts as well where the Intereſt of 
Vide HardresRep. the Leaſe is in the Þands of a Stranger, and not in the 


accord. by Hale» Owner of the Inheritance, as when it is in the Ceſtuy qui 


Caſe. truſt, of the Jnheritance, and the Jntereſt of the Inheri- 
TT tance in a ſtrange Truſtee. 

I Salk. I 4 | 

: — 9 59. Nota, Contrary to fozmer Reſolutions, 
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Lord Raneligh contra Thornhill, 17 Nor. I 683 3 8. Ci 1 Vern. 103. 


BL of Review to reverſe a Decree tor Money on Ac⸗ torereſt on lere 
count: by the Maſter; whole 'Repozt was decteed: pe * 
The Erro; allenged was, that che Mater had allotu d Jute: * 
reſt upon Intereſt, koz "having made a Total of divers 
Sums paid by Thornhill, aud Inteteſt fo2 them. She Ma⸗ 
ſter then added other Sums after pald, and then caft up 
the fozmer Total, which was compounded-of Intereß and 
Pzincipal; and in the latter atfows Interest fo2 the firſt 
Total, &c. and the Loꝛzd Ranelagh being ſummoned to at: 
tend, refuſed oz negleſted, and moved to be heard; but be- 
cauſe not pꝛoper tu be mobed after a:Decree; not allomen 


by Motion, but now directed to be examined and refifiev 


as to that ng but we Reſt Wy the © wor to Rand. 


Harding, and Bhs, contra Marth, Langley, and 
others. 19 Nov. 1683. > 


7 


N Commiſſion againſt Pedcock a Sankelipt, ſued out Bankrupt after Pi. 


by the Plaintiffs: A Diſtribution was made of 3701. r 
to the Plaintiffs; after the Plaintiffs in two Suits at dicors may come 
Law pꝛoſecuted by them, were nonſuited in one, and a ” 3 nor 6i- 
Uerdi# agafnſt them. 'TUhich Suits were to Have recover- 8 N 
ed 6001. Part of the Banktupt's Eſtate, and then they Ante 72, 136, 139, 
erhibited a Bill in Chancery, and there were dilmilg' d, be pe n. 
cauſe, Bankrupt oz not, was only triable at Law; then 
they ſued at Law, and had Judgment, and alſo Execution 
fo2 600 1. Then Langley a'Credito2 pꝛays to be admitted 
in, and tenders Charges of the Commiſſion, and that he 
may be admitted to partake in ſo much of the 600 l. and 
other Eſtate, ultra and beyond what was already diffribu- 
ted. The Commiſſioners admit him, and call the Plain⸗ 
tiffs to Account; which they refuſing to do, the Commil⸗ 
lioners ſue the 19laintiffs on a Covenant which the Plain- 
tiffs had given the Commiltioners, as is ulual. 97 


The Platntiffs now ſued to be relieved againſt the Co- 
venant, on N araatih 
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| 0 Nine . 


dant, and there are no negative Mozwos in 2x Jac. which 


is to have his Pꝛopoztion, pro rata, out of the Banktupt's 


n 


tion, no Creditoꝛ can come in. 8 
Secondly, They had ſpent in the Suits 900 1. 


Che Couſe was now heard: The Defenvant's.Comnſe 


argues, that it was true that Langley cauld nat tome in 


to Hifturb the firft Diſtribution, but might come in 


dag the 


BVelidue ok which no Diftribution was made; foz in that 


the firſt Creditozs had no moze Intereſt than the Defen: 


makes the Reftraint : But as to what is diffributey by 
the pꝛecedent Law, 13 Eliz. All Creditoms, whether they 
ſue out the Commiſſion oꝛ no, might at any Time come 
into the Commiſſion ; fo2 by that Statute each Crevitoz 


Eſtate, which made the Execution of the Statute, in Point 
of Diſtribution, uneaſy and difficult, becauſe it was hard 
to find out all the Creditoꝛs: And on the other Hand, it 
was too great a Power in the Commiſtoners by that Lam; 
becauſe the Commiſſianers might, the next Day after 
the Commiſſion, o2 as ſoon as they pleaſed, ſell and dil⸗ 
pole ot the whole Eftate: To obvtate which, 21 Jac, gives 
Remedy, and the Mozds in that Statute, (befoze Diſtrt- 
bution) muſt not be underſtood of the Eſfate that is not 


As J was about to argue that Point 
been alledged at the Bar that Langley's Demand was 


vain) fo2 nothing could come to him if he contributed tv 


the Charge the Plaintiffs had been at; fo2 the Eftate to 
come in, viz. the Reſidue, would not be beneficial to him, 
6001. only is recovered, out of which 3 oo l. and 1701, be- 
ing dedufted, 130 J. remained; and it their Charges in 
Recovery were allowed, nothing would remain. 
But My. Keck, of Counſel with the Plaintiffs, acknow- 


1evged the Defendant was to come into the Comwmitſion 


paying the Charge. 


The Lodd Keeper referred the Account of the Charges 


to be Tpecially repoꝛted by the Maſter ; fo2 Langley inſiſted 


that he had bom 200 l. in Charge with the Plaintiffs, and 
is to be but at Charge of the Commiſſion, not of the Suit; 
koꝛ the Recovery is to theit own Uſe, viz. the 470 l. not 
of unneceſſary Suits, where alſo they failed, 


! 


4 Lampen 


Text Mich-13 5 — — 


Logan rontra:Clowbery: | 19 Nov. 1683 3. 
Wer Clowbtry 'by his CO 


gabe 2000 l. tid. 


Clowbery ſuhen ſhr chall attain her Age of 21 Vears, og he 
married, which chau firſt happen, the Sum of Fool. tate 

paid her, with Intereſt. The Teſfatoz died, the Daugh- 
2 Legatee died under Age, unmarried. Cow dbery het 
Father, her Admintſtratoz, "fued und han u Decree kozithe 
500 l. and Intereſt thereof, to be aceounted tum the Death 
of the Teſtatoz; and Lampen (againſt whom the — 
was) being Executoz, &c. bzings a Bil of Review: ©: /! 

Uhere on Debate, the Difference wag abtowed by. the 


Low Keeper, between a Deviſe of z tu ane to be pafd . 


at her Age of twenty-one, oz married, there it is due, cho 
- died beloꝛe twenty-one ;':and where 500 l. is deviſed, 
tf, or when dhe comes to twenty-one: J unn 107d 


+ Gun 63 03 3939 tense 709 200 
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, The Point being a meer Point in Law, was long de⸗ 
ated. 


hz; Solliciter argues, that becnule Interett is to be pai, 
therefoze the Puncipal muſt be due; and ſaid that 
Wows tranſpoſed-ave 500 l. with! Intereſt, to be pain 


the 
twenty-one, han made it plain, and the Intereft muſt * 


intended koz Maintenance of che Child in che Interim. 
Econtra it mas ſa id that this is contraxy tu the Glam, 


which cannot bear chat Senſe without iolence; aun 


500 l. und the Jutereſt, are by the Mill to be patd:; at 
twenty⸗one, o2Warviagez; not bete twenty-one, &c. And 
he meant it, that the Intereſt computed, viz. from his 
Death, could be paid fo her Poꝶtion; and this is beit it 
table, and ſtands with the Mondes, and E rational; Man 
tira, & I. 6. c. 14 In Teſtamentix ratio tacita non dæbet 
conſiderari, ſed verba ſolum ſpectari debent. Milta poſſunt 
movere mentem Teſtatoris quæ nos latent. Ideo, per divina- 
tionem i ditrũm eſt a amen 0 Due! 22395 
t ade 5 And tnedungeC 9; mT | 
TheiLow Keeper onceipſonouneed' a Reverlal of the 
Decree ; but being much met, that the Jutention of the 
Teſtataz would be clear in the Pioocs, he declared * 


would fuſpend the Derree, _ * their Pꝛootks. * 
— ctr 


the * . 
Dekendant z item to the Daughttr.of the bald . 


1 1 
* * 
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nns Langton. | U NO bdBg. 


Mortgage. ARX lent 7601. and teen a wage 
Ante. 49, 152- V Land calten Siſon, fo a-$hbuſany; PR | 1 
x Vern. 1, 188,341. Meme ot her Bꝛothet, and akter antun did pu vchate the 
AJupheritante in the Name ot a thirn Perton, and the Leaſe 
was aſügned to her; ſhe died Inteltate, and her Mother 
took Adminiſtrations The Aueſtion was touching the Be⸗ 
nefit of this Leate; the Heirs to her (her Sisters) claimed 
as Peirs against the Adminiſtratreir. 
- A Difference was taken at the Bur, viz. that if Mary 
had been figſt Purchaſer of the Fee, .and-akter purchaſed a 
Leaſe, it ſhould walt on the Jnheritance, and the-Avmini- 
ffrato2 o2 Executo2 ſhould, not have oz neep it againit the 
Peir; but here the Leafe was firſt in ger 


Leaſe. Loꝛd Keeper. There is no Offference. in Reaſon, and 
— DMT, therefoze diſmiſs'd the Plaintiff as to chis Print; and 


that the Heirs were to have the Leaſe to attend the Jn- 
herftances 51) et an Tet 97 


S. C. 1 Vern. 917. Wagſtaff contr. a Read, 20 Nov. 1683 5 


Purchaſer not hurt became Bankrupt, the Commiſſioners afligt 
in Chancery. | his Eſtate, whereof the Plaint{F'made Title to ſome 
Zankrupt- - 16. Good, and2thtbits his Bil againſtthe Defennant-to-di 
Poſt 143, 153, 190, CODer the Goods; and their Malue, aud: what and how much 
Kc. phie paid foz them, becauſe as che Plaintiff charges, they 
came to the 'Defendant's Poſſefſton: after the Bankrupt 
bzoke 2: The Dekendant lets fo2th; that what "Goods did 
ever come to his Pands, he bought of Portman bone tide, 
£02 a full and valuable Conſideration, uc din not know, 
no had any Notice that at the Time at buping until the 
now Bill, was a rupt, oꝛ ot᷑ any Account ot his Bank- 
ruptcy, and pleads this Batter againſt amy Diſcovetx. 
- After long Debate the Lom Keeper ſermed to incline, 
that the Defenvant being a Purchaſer without Notice, 
ſhould not be p2ejudiced ny this Conrtr But on the other 
Hard, if the Sale mere at. extream under Uatie, us 0: 
55. 02 the like, then ſuch a general Plea Qatl'not and: 
fo2 then the Plaintiff ſhould be Diſabled: to diipzube, = 
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An i e 5 Cent bie 
(trop and 1 a haler, 4 
Calte; fo2 ik 5 5 at he pald, 
will amgn the Honey, oz if he diſcover the Goods, the 
Commiſſioners will aflign them; and fo the Court ſhall 

be inftrumental to wound the Purchaſer. If the Plaintiff 

can help Himſelf at Law by the Aid of the Statute; he Defendant to an- 
may, and the Court will not hinder him, but not ald ler, bur Plaincif 
him here: The Difficulty to avoid this Wiſchief, on either . 
Side held long Diſcourſe, and at laſt ended, that the De⸗ Common Law. 


fendant ſhould anſwer what and how much he paid; fo as 1% 1 029, 


the Plaintiff did conſent to take no k. of the Dil⸗ 
covery, but here in this Court, and not af Law: Which 
the Plaintiff conſented unto by his Counſel, and was to 
fublcribe his -Confent; with ehe Regiſter, and then the 
Defendant was to anſwer. | | 


Osborne contra Chapman, 


HE Defendant, as Guardian to the Platntif's Account of Profit 
Wife an Infant, had managed her Eſtate ; and d vide ante 7, 
Treaty of the Plaintiff fo2 the Warriage with the 
deſired Account, which was given him: Whereon 


el, 


he and his Counſel adviſed thre oꝛ four Days 5 nd then 


800 l. was found due to the Wife, which the Oefendant 
by thꝛee ſeveral Bonds ſecured to the Plaintiff; and the 
Plaintiff gave a Bond in 14001. to the Defendant to re- 
leaſe all Accounts to him, after the Marriage which was 
had, and the Defendant paſy e 8001: accowing to the. 
Sons but the Plaintiff gave no Releaſe, but now 
ſued to have an Account, and Relief again the Bond: 
But the Defendant Infibeh that his Agreement to make 
Releaſe pzoven by the Bond given by him, and by 
his Acceptance of the Money ſecured by thꝛee Bonds; 


after the Marriage was had, he now ought not to have 
Account, 
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Bonham contra 'Newcombe & Vr. 25 Ja- 
| . .  Nuary 1683. ; 


HE fozmer Decree, ut ſupra, fol. p2onouncen 
to be revers'd by the Lord Keeper North on Pꝛe⸗ 
cedents cited and tong debated: But odered to 
ſuſpend, &c. and he would Hear the Cauſe ab ori- 
gine: He dilliked alſo the Entry of the Decree, viz. reci- 
ting the Bill and Anſwer; and reading the P2oofs, and 
hearing Counſel, decreed it a Maztgage; and therefo2e 
not ſtating the Point of Fact, viz. that it appeared thus 
02 thus, &c. And fo he did lately in the Caſe of the 
Counteſs of Angleſey. 11 2 


Hobert contra Hobert. 26 Januar. 


1 Suit was to avoid a Conveyance by Fine and Fraud. 

Deed to lead the Ates ok the Fine Twenty-theee Neleaſe. 
Years ſince, on Suppoſition of Fraud, purchaſing the Fee _ ©. 
of the Land fo? 111. wozth 60 LEE Annum ; the Platntiff bs! 


ignozant of the Ualue, but the Defendant well -appzffed It! 
thereof; and the Plaintiff ignozant alſo of his Title Tl 
which he came to the Notice-of after the Fine, The Bill Wi 
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8. C. 1 Vern, 218. ; 


Dower. 


udgment. 
uality. 


London. 


Orphans. 
Poſt 10. 


— 


The Low Keeper declared, that it one will ſeal a Re: 


Teaſe o2 other Affurance to one in Poſſeſſion, ko; never fo 


unequal Conſideration, it halt not be relieved, becauſe of 
a new Title diſcovered; "unleſs there be ſome ſpecial 
Fraud; as if A. having Title, and B. in Poſſemon; B. 
conveys the Land to A, in.Truſt fo? B. and then gets A. 


to convey the Land to him as in Execution of the Trutt, 


whereby A. extinguicheth his Title, &c. 
Holby contra Holby. 


HE Defendant recovered Dower againſt the Plain⸗ 

, tiff an Infant; one appeared fox, the Plaintiff, then 
Tenant, as her Guardian, being her Gzandfather, but 
Father to the Oefendant, then Demandant in the Writ 
of Dower, and ſuffered Judgment, fo2 he could do no 
other; but the Oower was unequally ſet out by the She- 
riff, but the Sheriff not culpable ok any Fraud: But 
great Jnequality appearing;  , — 
Che Lom Keeper declared, that the Plaintiff ought to 
be therein relieved. 5 „ 
Mhereupon a P2opoſition was made by the Plalntitf'g 


Counſel, that either the Plaintiff ſhould ſet out the Whole 


in thꝛee ſeveral Parts, and the Defendant chooſe'one Part 
fo2 her third, oꝛ if the Defendant would ſet them out, and 
they chooſe two, | i 


Rich contra Rich. 


| IN Debate, agreed by the Counſel, and not denten by 


the Court, that a Leaſe fo2 Years waiting on the In⸗ 
heritance of a Citizen, ſhall not be reckon'd as a Chattel, 


to be divided among Childzen by the Cuſtom. 


2dly. It was certified by the Reco2der, that if a Citizen 


convey to a Child Inheritance, tho' it be expꝛeſſed fo2 Ad- 
vuancement, it bars no Child's Part; but ſuch Child may 


come in fo2.a Share, &c. with the Reſt. | 
3dly. It was debated, whether if a Citizen marry a 
Daughter, and give Boney with her, and the Deſire to 


come in fo2 a Share, whether ſhe ſhall be admitted if the 


Father do not in TUriting declare her advanced; and the 
Sum, as in Inds Law temp. E. 6. 02 whether ſhe ſhall not 
come in: L020 

| 4 
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Churchill. The Pzecedents, ate many, that unleſs the 
Father do declare hex advanced, ſhe ſhall come in: le. 
ground not on any By-Law, but the Tuffom, which pꝛe⸗ 
ſames in ſuch Caſe a Full Advagcement, unlels the con 
L i en petntd md 39% 42 £9 1602 
n G93 5 19:0 21493 20 eee ong328 0: Send. 
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A 264i. was. exhibited fo2-Diſgovery, . the. Defendans rice. 

A... pleaded, that be was a Purchaſer Foz Haluable Cong Porte 

ſideration, viz: ſo much, &c: and that he had no Moties vide ance 4, 136. 

of the Plaintiſf s Title, 8&8. % 0.4 20.79 po . 
Auled be Lozd-North; that, the, Pleazag to not having Ke wi. ** 

Notice by May at Plea, was not good; but it; ought to 

have been as to the Notice by May ot Answer, and not 

by Clay of lea, on Debate; but vet that the Dekendant 

being a Purchaſer, chould not loſe by the Fozmality at 1 

Pleaving the Benefit ot his Plea if be Would anſwer the = 
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whole Plea ; koz it he should andwer to the Time ok his 1 
Purchaſe, which poſſibly was im facto, after the Plaintiff's 1 
Purchaſe, (they were indeed both of them Moꝛtgagees) chen 1 
the Plaintiff might wound him at Law; he ſhguly put in "Mp 
a new Plea, and put in the Paint of, Matit by May ok 1 
Anſwer, o2 to that Effect was the ODwer. 1 
Broad contra Broad. N 
A Bill of Review on the Decree was brought to hear- beeree. 1 
: ing the 22d of Feb. 1683. and the Decree was read, 1 00g 
and Dbjetions made again it. '  Videpoſt 227, 248. + EY 
ft. That the Decree was kounded on a Truft, ariſing 1 
on an Agreement by the Pusband; but the Decree men- 1 
tioned no ſuch Agreement, but recites it in Recital of the £2 
Plaiktiff's Bill, and then p2oceeds to recite the Anſwer, 1 
and then p2oceeds to the Oecree on this Manner: Where- 1 
upon and reading the Pꝛooks, the Court decreed the Truſt 1 
any Redemption, but Doth not ſay that ſuch Agreement } $300 
was p20ved : Therefoze the Plaintiff's Counſel infiffep, 14 508 
that the Decree was made on the Bill and Anſwer. Fas 
8 M2. So- bes! 
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992. Solicitor arid others ſaid, tha it was the' Courſe, 
and a hundꝛed Decrees were fo; and when it is fats on 
reading the P!oofs, it is-deereed; it is intended that the 
Matters put in Iſſue are proven. AE 
ut econtra/ it was- ſgid, that a Derree ought to be 
- grounded on Fact, ex facto jus oritur, and elſe by the Clerus 
Courſe the Defendants ſhould be bar d of a Review in all 
Caſes; fo2 the Plaintiff in Bill of Review cannot alledge 
Potter of Far contrary en What 1s Taeev in the Decree 
to be p2oved ;_ and it may be many Ifſues are joined in the 
Bit and Anker; if his Courſe would holy, all mutt de 
admitted, and s Man kan truly know on what Tad oz 
. Cate the Deeree was mate, nor aup Appeal brought. 
+ + The Lom North declared accordingly,” aum was clear of 
Pplaton, that ie was not enough to tay» Con reaving*the 
266fs) it is decreed, but on reading the Perce, it ap. 
ered thus aun thus, any therekeze verreed, Ke. And on 
This Reaſon fats; that he toon no Notice of the Agree⸗ 
ment: but yet affirmed the Decree, becauſe when the Wie 
joe in the Fine, ſur conceſſir, of het Jolnture, in oder 
dg a Mortgage 05 Security; it was net an ablotute De. 
vatting with her Inteten; but there relulten a Crutt fo2 
er when the Security ox Boztgage is ald, to habe ber 
Gſtatt ägaln, as if it had been a Yoztgage on Condition, 
a the Ponty paid af the Day, 
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Jointure, Remainder to Stulford and other Defendants, koz Kc. ibid. 
99 Pears, the Remainder to the Ifſue Pale of Thomas in 
Tail, Remainder to Geo. Brown in Tafl, &c. The Settle- 
ment was in Conſideration of Parriage of Thomas with 
Mary the Plaintiff, and 2000 l. Poztion. George Brown, 
on whom the Remainder was ſettled, was a remate Kinſ- 
man, viz. Son of George the Son of John, Fathe#df Tho- 
mas. The Marriage took Effect, and the Poztion paid, 

The Term was by the ſame Deed, which declar'd the Uſes, 
wo d to be to raiſe out of the Pꝛemiſles 2000 l. foꝛ the 
Daughter and Daughters of Thomas by Mary, and Pain⸗ 
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CANCELLARIA. 


W contra Lord Craven, & 5 
December 1683. 


Illiam Whitmore having Ifkue only one Son, . 
made His Mill in Mriting, and thereby de⸗ 
viles ſeveral Legacies; and after wills in 


this Banner, Viz. 


The gat age of my Perſonal Eſtate; my Debts, e 
cies, and Funeral Charges paid and — I give 
unto the Right Honourable wn Wt Earl of Craven, for the 


Uſe of my only Son William Whitmoze, and his Heirs law- 


fully deſcended from his Body; and for the Uſe of the Iſſue 
Male and Iſſue Female, 


deſcended from the Bodies of my Si- 
ſters Elizabeth CUeld deceaſed, Margaret Rymiſh and Cane 
Robinſon; in Caſe that my only Son 2 — CUhitmoze 
ſhould deceaſe in his Minority without having Iſſue lawfully 
deſcended from his Body, I nominate and appoint my onl 
Son William Whitmoze Executor of my laſt Will and Te- 
ſtament; I nominate and appoint the Right Honourable TUil- 
liam Earl of Craven, during the Minority of my only Son 
William Mhitmoze, Executor of my laſt Will Ga Teſta- 
ment. And commends and commits the Education and Tu- 
tion of his Son to the Care of the ſaid Earl. 


In 


Executor. 0 
vide poſt wes 
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In the Pear 1678. the Teſtato died, his Son being 
then about the Age ok thirteen Pears. The Eatl of Cra- 
ven pꝛoved the (Mill and paid the Legacies; and the Reg. 
due of his Perſonal Eſtate conſiſted fo? the moſt part in 
Cattle, Þouſholyd Goods, Plate, Henan — e 
Rent, and Pets upon Bond; the N 
conſiderable. 221i 

William Whitmore the Son is lately dead E Ilſue, 
being above the Age of eighteen Pears,. and under the 


Age of nineteen, and had never tanen upon him the Exe⸗ 


kutoꝛzſpip to his F ather. 


Remainder. 


Deviſe. 


Vide poſt 236. 


That William Whitmore the Son a little befo2e his 
Death, made his Will in TUriting, and thereby deviſed to 
his Wife all l — perſonal, - and | what elſe 
he could give h Alen er Executrix. 1 

The Widow ſues fo2 the Eftate and Surpluſage, the 
Siſter s Childzen exhibit a Croſs Bill foz it: Dec. 1685. 
both were bearb. | 


The Quettions were two! aan 
1ſt. Thether the Devite ol the ns to © iſe of 
the Childzen in Caſe that William the Son did take Effet, 


is good in Law: Berauſe it fs to them in Caſe William die 
without Þeirs of his Body during his Yinozity, 


foꝛ the 
Defendant pꝛetended that tho' a Term oz a Chattef given 


to one, and the Heirs of his Body; and ik he die without 
Heirs of his Body, pet when it is ſo given on a Contin- 
gency to happen in a ſhozt' Time, and which is to happen 
at fartheſt on the Death ol one Perſon, it is good that the 
Intention of the Mill may be perkoꝛm d; and Maſlingbord 8 
Caſe and that of the Duke of Norfolk cited. But econtra 
it was ſaid, That tho that may be true in Caſe of a Chat⸗ 
tel real, it cannot be in Caſe of Money, o2 perſonal Chat- 
tels, which once veſted, (as here in William the Son) can 
never be deveſted, never any ſuch Pzecedent was, 02 can 
be, the Inconvenience would be great, and in the Caſe of 
Term 02 Chattel real, it was long ere-it was allow d, and 
the Uſe of Money is the Money it ſelf.: 

2dly. Fo2 the Plaintiff, that if it be a good Devile, vet 
the Contingency never happened; fo2 William muſt die du⸗ 
ring his Pinoꝛity, oꝛ elle the Dekendant can have nothing, 


Ar what Age an und Minozity is not 21, but 17 in Caſe of Executozſhip; and 
Infant ſhall be an Minoꝛity in the 1ſt Part of the Mill is of the ſame Senſe as 


Executor. 
2 Chan. C. 


156. 


* 3 . is in the latter Part; the ſame * 


. 


ring the Binozity of Willikm{ the Executoz ceaſeth when 
William comes out of his Minozity as Executo2: William 
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the ſame Mill is of the ſame Senſe : and. the rather be: 
cauſe the Exrecutozſhip of the Loꝛd Craven being but du⸗ 


% 


is fixſt named Exec 


and then the Low Craven We | 
 Executo2 during the Minozity of ede luhlle infant Exerutar, 


4 4 

he comes to be of ſeventeen Pears of Ahe, and then the e. 
Lord Craven hath no moze to do. William can ſell, alien, — 1 8 
(yea) and dggyile his own Eſtate by Will; the Lozd Cra- Chan. C. 136, 
ven's Intereſt of - Executo2ſhip ceafetg. X. ibi. 

The Lom Chancellor decreed acco2dingly, and put the 
Caſe as if the Clauſe of Executozſhip had been in the firſt 
place, and Lo2d Craven named Executo2 during the Mi⸗ 
nozity of William; and then if William die during his Mi⸗ 


nozity, the Reſidue to the Childzen, it wete without Que- 


ſtion, and the P2operty at ſeventeen veſted in William, and 


cannot be deveſted; and ſaid that if the Caſe had been of 
ſmall Ualue, it had indured no Debate, but now ſir Coun- 
ſel of each Side have ſpoken. _ | 


LF x 4 5. * 2 * 2 >z 0 gar” * 
ts —— — » e _ = . 
rr. . CA 
- F — — — a Be wh, ory 
_ * 


- — WL AT * 
EI I © 3 


3 8 — 
1 ” 
: A 
* 5 > 


2 — * 
= 
rs ay 0 7 
— _— n 
r 


r FEET ̃ ̃ . ̃UAͤN I TID 
& . - - — 8 "x ” - 


2 S 
— 


— 2 
cnt” — e AS 

_— 

0 £ — 


Car 
I 


e 
44. * 


TT 
FI AN. 
9 a; ; 


* * 
apy — 2 
1 a 5 


PO ————— 
kia. ed td * 


l « — = - * 5 W ws e CES: TIN i 8 2 — 2 * 1 — * a 
<> — . — — — —œ - 4 
— 2 6 a 8 N — 2 "ry I, ® 2 - — — 


S <a. oa 
* * 4 * - * 3 
2 8 * 2 * 
rr — Ja 2 
* 


© Wrong . —1T U oo ee - * 
* » Rs ” 


— + 9+ - 32 % 
— by - 


i ie Get. 


N . — 0 
4 a—_— * he . » ws — 
r oe OT „ ed OY ers Oe CAS nt ae oo 
Ar — — 8 5 — — ” 
— — — —— 23 — ” ® 
- — © 


ow man, A ” > — 
422444 


Account. 
London. 
Ante 160. 


Intereſt. 


Mortgage. 


Loſs. 
Notice. 


© 0 7 * n 
4 1 * 4 * 
. f * Ww ; 4 << * ” 2 # N g =” 
- Ly y- - = 
* R ; 
* oy — 14 þ © = 
6 , > 2 1 ; 
- , * } ** o * 
* * 
# 2 b 
= » 1 
_ b 6: - 3 ' 
5 
o 
- * . N - 
4 4 * , , 
1 * 
9 5 
” 7 : 
640 * 
* 
CY 


- 
is 4 


9 I'S] : N « , F ö 
22 : \ : : #» F 
ad ” F- F | * $ n , 
— K © . - 
k * „ *® — * 
* . 
8 | by 4 % 
= 
: . 7; LI" 8 : 
od. 4 . 1 
* I. * * 1 
g 1 5 . 
4 Te #4 4 


5 7 
N . # g 
7 , - 4 4 4 { 
T5 ba. . 4 * 
4 | , | 
. : 4 » . = 
| / \1 U 10 ö Re | 1s I 
| 4 . 8 5 P 
* : hed * * 0 . 
4 ” 4þ 1 © 9 . 5 y & o * 2 py * . . 
* = N . 1 * : i 
1 N ma 4 


\ q i 
Fa ' , | 
% ' X " % l . 
. 4 
L n 
| . 5 2 Se | ' 
' " — s ; q 7 i . . 
4 we 4 F 


it. 


. A a ” F 4 
1 7 . * , 
— uh, * * * 7 bY * n F a 4 * * W ** ** —— "0 OO” WS — — 


Newdigate contra Johnſn. 


HE Plea of an Account of an Ozphan's Eſtate 
befoze the Aldermen of London was diſallowed, 
and a Surcharge allowed to be made thereon by 

the Lo2d Chancellor; who ſafd when he was Re- 

cozder of London, he obſerved well the Manner of their 
taking ſuch Accounts: He alſo deereed that the Erecuto? 
ay Intereſt at 61. per Cent. fo the Boney he had not 
to the Chamber tilt he paid it in, tho" the Chamber 
uſually takes but 5 1. per Cent. | 


Greſwold contra Marſham. Eodem die. 


Pere was due to Marſham 40001. upon a Moztgage 
made to him of Lands: The MWoztgago? after the 
MYo2tgage acknowledged thre Judgments to other Per- 
fons fo2 other Bonies due; two of thoſe Perſons to whom 
the Judgments were given, gave Notice to Pz. Marſham 
of their Judgments, and deſired him to accept of his Yo- 
ney that was due upon the Moztgage, which they laid they 


were ready to pay him, and deſired him to appoint a Time 


when, and they would pay him his Money within a Fozt- 
night, to the Intent that his oꝛtgage being ſet aſide they 
_ | m 


— 563 — «+4 * we ®, . ” = - . 
2 * - 22 — — —— K rent b 
r "I * : 


in C cell aha * 


"lobe take Execution on their t Aübewenks, biit pꝛabed nor 

any Monep aſtuallp tendered: But afterwards Marſham 

exhibited a Bill againſt the Moꝛtgagoꝛ, and had a Decree . 

to fozecloſe him of Redemption; and afterwards took a 

further, abſolute Conveyance from the Moztgagoz, 

male Sum ok Yoney; and nom the two Credits Notte. 

ha a, Decree, againſt Marſhaw to. pay them their Bonep, vide ans Fa 1 4 
ut Powel the third Credito? han no oh row ye N 127 * / 


gave fg Notice. in, a of ee, 07 


01122 
Cy. J 81 AH 11 2 
* 14414 | N 1 1 8 i ” > © i 
SET * p 8 1 1a 434 1 
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3 eee contra ns. Balla, 4% 110 0 


4 1 17 45 N 174 4 
1 21 313. 117 334 te! + & In J Ja 51. 


n 955 
e | The Cale we 8 771 1 + 7 J. = 
CEveral e by Wai Shuts den in Ny: 1% 
mero, Others in Specie tho Sat oak Hine pay. all, 1 2 
the Queſtion was,:(Uhether.the, Loſs wie fall only on See Sa C. g, 
the Legatees in Numero, o ether kuk, Spetifick Le- 149, &e, 
gatees ſhould contribute pzopoztionat ly? Ante 124, 17t« 
The, Lord Chancellor was firongly, 15 Dpinioh they 
ought to contribute; fo2 he ſaid that the 7 7 ok th 
Ceftato2 was as much that one chould have all the Money, 
as the other ſhoulg have the whole; Specifick; Legacy; and 
put the Caſe, : ſuppoſe. thee” Specifick egacies be 17 
Hozle, &c. and there is not fülfeient to py them all 
by Reaſon * 8295 what chall be done 
Econtra. J 117 obje 6 hat the Bades i 00 cant 
Law, and ok this Court, been AAA n 
Chancellor. Ser Þ Precenents. My 1 0 


Quere, In Caſe thees be thiee, Legaters! + tach to babe 
Pozle, but particularly A. the Black Pozſe, &c. and ſo tg 
the Reſt, and the Debts lo 'bininit the 1 th 


Hozfes cannot be. delivered. EIS g 


Quzre, Jf there be not a Difference in tith Pig if 
the Legacies were particular, viz. the Black Pozle to A. 
the White to B. ec. 
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i Dower, 2 V 1 15 1475 t tr er 71 th 
1 Vide dute 23, 460 K ati, 177 1 r e 
bf 87, Ya hi 1 2 xt en. had boy ting 3 op bl 
1 cellor ſaid he tout nt in why 
i be relieved againſt ſuch a Leaſe, and = the Widow wb who 
0 hath Dowerz: 06S, e eee 38) iy. Contrg Contract and 
"ll At of the Party; the Dower in by © bf Law grounded 
{6 on Marriage, the At of both part The Wife in that 
i Delt 0 0 . T is * Ir 
1 Heir Chou! as if a Leaſe be made in Tru 
ii IT 115 S mary; the re Papitig the Debts 
14 8 fn Fe eule. it aide; and 
4 . 125 5 0 Jed fte ns Nellen F0? itt and u 
A | nden contd "i ave Motire that the Land Bod 
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Nota; The Wife had not- Doöwet crete, top: the 
Judgment. in Power was. .with a * Executio during 
the Term. 
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Dosh "Ward contra Domimmm n 
1 March 1685. 5 
A was erhibited in Chancery againſt the puta Baron and Feme. 
and Wife for Lands in Ireland: Che i Chan, 3 
peared fox4himfelf, but departed without making 
Roh which Pꝛocets continued again him to a Serſeand f 
at Arms, 82 7 the firff of March 1685. 8 
115 fo2 a Decree againſt the Pusband and-Tife pro 
ſſo. In the Interim pending the Pzoceſs age zu the 88 Proceſs. 
band, the TUtfe-not an Ozder to appear ras And Decree pro con- 
did anſwer, ſetting fo2th a Title to her ſelf of the Joſe nerf de «paint tho 
tance,” and therefoze 05 100 75 ** vr be aatun her. The Vide pl 237, "Mq 
Court decreed the” Bilt pro nc again the Husband ibid. 
only, that he account for al all "the P1ofits-of the Land re⸗ 
. cefved ſince the Coverture, and the Profits which Hall us 
received during the Coverture, &. 


Hutchins. pro Def. hat if it a pear hearin of 
the Mike, that the hath a Title? * oy 1 


Anſwer is no Ankwer, * made without the Þusband's Hausband. 
Anlwer. | Ante 39, 101. 


| : Chan. C. 194, 
Note; By the Proceedings in this Cauſe no Decree can gation 
ever be had againſt a Feme Covert foz her Altan, Rc 


the Husband will not appear. 


M. Solicitor, nyo was a Countel foꝛ the 
upon reading of this Repozt to him, told me that the De: 
fendant never did appear; but a Commiſſion being taken 
out fo2 the Þugband and Wife to appear, it was taken by 
the Court as ik he had appeared, though it was never exe⸗ 


cuted fo2 him. 


Reſp. Quære, Foz an Eſſoin, 02 an Oziginal TUrit 
caſt 02 taken out in the Name of a Party, is no Er- 
kd2, Cc. N a 


Barker 


Wife's Anſwer no 


Keck. Te cannot pꝛoceed againſt the Wife, fo2 her nr 2, 
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1 Chan. C. 171, Ofterwards £02 a valuable Conlideration,. viz. 300, ſold 
is. © '''r tye-Land,. and conveped it ta the Defendant. dh ids in 


i794 Term. Hill. zJa& II. in Cuncellatia 
* 11 ella — NNN — | — 3 " , N ä 


Barbet cantra Tuner., S March 1685.; 


A 
The Cale. 
ee 00747 enen Lenne n 
evra. -- | A Copyholder to bim, and the Hor 

Vide ante 94, 15% LX purchaſed the Fee-limple to. him and his Heir 


Poſeſſion divers Peats. The Copyholder died, leaving 
Adſſue a Son, a ſpecial Gerdick was kound at Common 
Tap, the Bueſtton being, whether, the Son hath Bight 
„ e HOME. 213 3630] 2077 G2 ali 6 ies mts. 
Now the: Lom Chancellor was of Dpinian £6; the Pur: 
Heir; fo2-the+Copyhold being kevered front. the. Panoz, 
there is no Means to bar it; but by.Tonveyance at Com- 
mon Law, the Intail is not within the Statute ok Weſt- 
minſter the ſecond. - * W COTA OIETT7): 


But the Logd Chancellor 
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Holley C ona Weeden. 1686. S.C. 1 Vern. 400. 
Homas Caſtle, Aung 1657. bozrowed of the Plain Heir pleat «ful 
tiff ſeveral Sums,-' viz. 2001. and bound him Pl 
and his Heirs by Bond foz Payment, and dien 
ſeiſed of the Lands in Fee; which — . 
to his Daughter, and on her Death without Jfſue, to Lidi 223 
the Defendant Robert, and he entren, the Boney being 
unpaid, The Plaintiff, Mich. the 16th of Car. 2. fen 
a Bill againſt Robert, as Heir, who pleaded riens per 
deſcent, and Cerdit againft him at Norfolk Aſſizes; but 
befo2e the Day in Bank Robert died, fo as the Plaintiff 
could not have Judgment, Robert left Robert an Inkant, 
his Son and Heir. 
Then, Trin. 31 Car. 2. the Plaintiff filed an Oziginal 

- againſt the Infant in the Common Bank; and Michaelmas 
- laſt Robert the Infant coming of Age, the Plaintiff de- 
clares againſt Him on the two Bonds, who pleaded riens 
per deſcenſum die Brevis, and Iſſue was joined. 


The Defendant pꝛetends that Robert the Father by his 
Will deviſed the Lands to the Defendant Wocden, Ker a 4 
1 before his Death. e — | 
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Broka ge. 
Bond. | 
Vide poſt 241. 
1 Chan. C. 
&c. ibid. 


276, 


28.2 


The Plaintiff erhibits his Bill to be relieved againg 
the Mill, and p2effed that he ought to be relieved, ko; the 
Lands were liable in Law to vg Debt; and the Plaintif 
while they were ſo liable, di 
in ſuing Robe while he was leiſed of the Lands by 
Deſcent, and renewing the Suit againſt. the Inkant, and 
muſt habe han Judgment againſt: Robert if the Ak of 
God, viz. the Death of Robert had not pꝛevented it; and 
it is not Reaſon that a falſe Plea ſhould advantage and 
p2ofit Himſelf, -' Parker and Dees Cale, And if the Suit 
had abated by other Dccaſion, yet in a Writ by Journey's 
Account, though Robert, had aliened the Land on valu⸗ 
able Conſiderations; yet the Land had been liable, and 
by the Suit attached, Robert is diſabled by A executed, 
(Feoffment, Fine d2 otherwiſe) to diſthatge the Land any 


moze by his Mill. 
The Lozd Chancellor diſmiſs'd the Bill. 


Drury contra Hooke. 1686. 


HE Plaintiff gave a Bond to the Oefendant, 
| conditioned in Effet, that if the Plaintiff mar- 
ried A.S. then the Plaintiff to pay a certain Sum of 
Mone yx. 924293. 437 0. 056 e 
A. S. was a young Sentlewoman, and had 2000 l, 
Portion; and the Plaintiff being about Sixty Years 
of Age, and having Seven Childzen, made Tſe of the 
Defendant to pꝛocure the Parriage; and he did it, and 
put the Bond in Suit; the Bill was to be reliev'd againſt 
the Bond. We"; 


Mz. Finch and others fo2 the Plaintiff, pꝛeſt the great 
Tnconventence of ſuch B2okage, eſpecially in the Caſe 
- young Perſons, and it were p2ejudicial to the young 

oman., 


Serjeant Rawlinſon and others econtra. We are 
Defendants not Plaintiffs, and the Bond is good at 
Law; and in the Caſe between Creſſey and Crooke, the 
Court gave no Relief in the ſame Caſe: Thich was, 
that the Lady Shipdain, being a rich Midow, 1 
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gatees, ſued koꝛ his Legacy, . 


reſt. 
But to that the Lozd Chancellor regarded not. 


Will, by which the Legacy was given. 


iable her 
e Court, and pꝛove it (i. e. the Revocation) there. 


80, 126, 192. 


Attorney General contra Ryder. 23 Octob. I 686. 


Legatees. ETZ Pounds were deviſed fo2 Ejefted Pint. 
— 1 Chan. C. 80, ſters: It was urged, 


Firſt, The King had Diſpoſal of the Boney. 
Secondly, A Legatee, where there were many Le- 


The Exetutoꝛ lets koꝛth, that there were divers other 

Legatees, and that there was.not ſufficient Aﬀets to pay 

all; and therekoze inſiſted, that the other Legatees might 

be Parties, that they might come into the Account and 

1 Chan. C. 149, abate equally, elſe the Executoz ſhould be put to divers 
* Accounts, and the Account with one will not bind the 


Thirdly, The Executoꝛ ſets fo2th a Revocation of the 


will under Probate Lozd Chancellor. The Mill is under Probate Eccleſia- 
Eccleſiaſtical, n0t ſtical, and J will not try it here: Go to the Eccleſiaſtical 
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Burton contra —— 29 October: , 


Rvered that a Nepozt made in the Caiiſe, be e. Second Report, 


ferred back, but the Defendant to pay Coſts. if 
he changed not the Repozt conſiderably ; but no Time be- 
ing p2efired in that Ozder fox the Paſter to repozt, by a 
ſubſequent Ozder the Repozt was to be made by the Third 
of November. The Maſter was attended ſeveral Times, 
and a few Days befo2e the Third of November gave a Cer- 
tificate that he was ready to repo2t, but by Reaſon of its 
Length and Schedules of Particulars, he could not finiſh 
it within the Time; and without further Oꝛdet fo2 further 
Time, did finich His Repozt, which was done four oz five 
Days after the Third of November: The Ozaught of which 
Report the Plaintiff peruſed, and the Repo2t' was filed: 
The firft Repo2t and the ſecond differed 37001: ſo that the 
Repo2t was to the Advantage of the Defendant 37001. Report made out 
&. but the Plaintiff pzoceeded to the Hearing of the Cayſe , os Time, dilallow.- 
and the ſecond Repozt being made out of Time, viz. after Ante 22, 23. 
the Time elapſed fo2 the making thereof, the ſame was dil 
allowed, and the firſt Repo2t decreed. But if the Defen- 
dant would bꝛing into Court the Money firſt repozted, the 
ſecond Repozt ſhould be conſidered. And the Plaintiff got 
Cofts tared to 140 l. oz thereabouts: And now the Defen- 
dant moved, that he being alſo but a Truffee, might be 
diſcharged of the Coſts, which were not ſettled by theDe- 
tree, but impoſed only as a Penalty in Caſe he catiſed the 
Plaintiff to travel in the Repozt without juſt Cauſe, which 
he had not done, as appeared by the Repozt. 


The Lo Chancellor diſallowed the Motion, and o2ver- 
ed the Coſt, unleſs the Defendant would bzing the Money 
firſt repozted into Court, and ſhewed mach Difpleaſure 
againſt the Maſter fo2 making and filing the Repozt with- 
out Tarrant erp2efſing, as if it had not been gain'd 


Gratis. 
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pong 1 Vern. 57, Log Harvey Defendant, at the Fair of Thomas | 
D140 ee 
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Parol Agreement T pere was a Marriage agreed to. be between them 


a b of | ” } 
7 * Truſt by reat Perſonal Ettate, value 


| | A: > per A 

and both were agreed to be ſettled foe their: Lives: gn them. 
Remainder in Tail Male ts their Sons, and the Fee-ſimpte 
of her Lanus in Default of the Iſſue Hale, as. the Gould 
appoint, &c. and in Default of ſuch, Appointment, to him 
and his Heirs, fo2 that there han been long Love, &c. be- 
tween them. Sir John Coel was indifferent-Caunſel to 
draw up the Convepances ;, and when John Harvey came 
to Sit John Coel, he then took Notice that. if. the Lady's 
Land- hould be ſettled as afozeſaid, then the ſame would 
be odnoriotis ta Sequeſtration : Fo2, John Harvey had been 
in Arms fox Ring Charles, and at thut very Time was ſe- 
err engaged in a Plot fo2 the King; thereupon he con- 
- ftted with Sir John Coel how to avoid: that Bilchief ; 
ho tchereupon adviſed, and dzew up the Settlement with 
a_p?ecedent_ Jutereſt and Eftate fo2 Pears to be in Tru⸗- 

tes: In ttuſt that the Truſtees, their Executozs, &c. 
duld diſpoſe of all the Rents and P2ofits of the Lady's 
ſaid Land from Time to Time, as the alone ſhould with- 
dut her Þusband diſpoſe, and to ſuch Perſons as the alone 

hovuld virex ; aud with a Covenant by John Harvey, his 
Accozdingiy it was done, the Marriage took -effef, any 
they lived about Twenty Pears : John Harvey, in Pe- 
ſetice of his Nike, made his Will, and acquainted her 
_ therewith; whereby he gave her all his Jewels, and 
200001]. to be laid out in Land, and his Mike to be eſta⸗ 
ted therein fo2 Life, and gave her other Legacies ; but 
made the Plaintiff Thomas his Executoz, and gave to 
him the Reſidue of all his Perſonal Eſtate, and died. 


1 Some 


Ten Mich: 2 2 IL: in. Camedia 


*» 


* 
k t 
I ©; 
. ww F 
„ 5264 * ee oy. 


Some tine: after: bis Death.Differences arole.between 
the Lady and Thomas the ExpmNaz; hr Miter was, 
VIZs 1 ; e it. "0 , 

joe. the wusbund and bis wife: living tu lang together, 
he, notwithſtanding the ſaid /Sraſ excluding bin from. the 
P2ofits,a6D; his Covenant, didiconſtantly take; all the Do- 
fits, and diſpoſed of! them. in;Houſe-keeping, and.gtherwiſe. 
as be ploaſtd, and thanboth made Keaſes to Tenants with- 
out tho Tvuſtees:; but; nom the; Lqvy: upon the Covenant 
would have Account and Satisfagion; to the P2otits re- 
ceivod- by her Hus band from; the Jlaintiff, who. exhibits 
this Bill to be relieved againch che Covenant, ko that the 
Leaſe fo2 Pears was made only to p2otef the Mike's Eftate 
againſt the Giolence of thole Thues, and not ta exclude the 
Husband, but the rr And in Peoat hereok, Sir, 
John Cocl, who was a Maſter in Chancery many Pears, 
and of a, very clear Reputation, did fully depoſe thereto; 


and the Ehange of the don intonded Settieuant was bil the = 


Appointment only of: John Harvey; and though his Tefti- 
mony was ſingle, the Nature of the Cale required Secrecy, 
and the-fubſequens Perception of the Paofits without Com- 
plaint-92 Interruption by her oz the Troſtees, and Leaſe 
afazeſald, and the Teſtimony of a Woman that the La 
had exp2eſiy airmen, ſhe had not made any uch, (but hy 


Teitimony of the Ulawan was not much infifted on 1 the 
e 


Plaintiff's Counſel 82 the Court;) but there were 


other Settlements of Perſonal Eftate ta the like rpole 
to have been made, which we ir never made nig int 7 on 
to be made; becauſe Cromwell ſhaztly after gz "her 

ur on 


John Harvey "thought himſelf aut of the Danger. 
the contrary, it was very full aud at large infifted on, that 
againſt Conveyances by Fine andDeen.on Confideration of 
Parriage, and ſa great Poztion, and fettlen hy Advice of 
Counlel, the Court might not relieve agatnff'a Truff er- 
pꝛeſt in a Deen indented; any how dangeroug ſuch a Pꝛe⸗ 

cedent would be, and the Silence of the Lady not interrup: 


ting 92 complaining gf the Taking of of the Pwofits during her 


Husband's Life was not conſiderable ; fo2 jt may be that ſhe 
was not willing to diſpleaſe. him, and the knew her Hu: 
band had a great Eſtate to leave, and hath left ſutficiently 
to ſatisfy her of eche Covenant; on which ſhe Deſired no- 
thing in this Court, but would take her Remedy at Law, 
which ſhe hoped that the Court would not hinder, and not 
let it be in the Power of any ſingle Perſon of what Frm 
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Deed, Fine, Conſideration.” 1 | 


0d Reputation Toever-he be ot, againtt a Settlement by 


But on this Point chiefly the Court decreed foz the 


Plaintiff againſt the Widow, and ſo did Sir Harbotile 


S. C. 1 Vern. 349. 
Poſt 186. =» 


Judgment on Bond. 


Grimſtone do befoze - and on re- hearing of that Decree, it 


was affirmed by the Lom Finch; and nom on a third Hear: 


ing confirmed by the Loꝛd Chancellor Jefferies. 


There was another Batter moved and inſiffey on, viz. 
Ik in ſuch Cate ok Separate Maintenance, the Wife per. 


mit the Þusband ſtill ta receive and ſpend, poſſibly in her 
Maintenance, that the Executoꝛ of the Hugband after his 
Death ſhould be put to account. 

But J obſerved not that the Lo Chancellor now 


grounded his Decree on that. 


Hale Executor of Roſe Hale contra Anthony 
* Thomas. Novemb. 


CIR Anthony Thomas, and Samuel his Son and Heir 


apparent, were bound to Roſe Hale, Anno 1637. each 
of them and their Heirs in 20001. to pay Roſe Hale 13001; 
at Days ſho2tly afterwards, which was not paid; wherE 
upon Hale the Plaintiff, as Executo2 of Roſe Hale, obtain- 
ed Judgment on the Bond fo2 20001. and 121. Damages 


and. Coſts againſt Samuel, and by Bill in Chancery againſt 


Anthony the Defendant, Bzother and Heir ok Samuel, 
ſetting fo2th that Samuel had died ſeiſed in Fee-ſimple, but 
that Anthony the Defendant had purchaled in Truſt fo2 


himſelf, a pꝛecedent Statute made to one Dagnall, which 


was ſatisfied. in Equity by Perception of P2ofits., Anthony 
ſets fo2th by His Anſwer an Jntail made by his Gzandfather, 
and deſcended to him, and denied that Dagnall's Statute 
was ſatisfied. As touching the Intail a Trial at Bar was 
dire#ed; and that the Dekendant ſhould not give in Evt- 
dence the Statute; and a Uerdi# was fo2 the Plaintiff 
againſt the Intaill. _ W 
And as touching the Statute the Plaintiff moved, that 
the Defendant might either purchaſe and ſatisky the Plain- 
tiff's Judgment, 02 to account befoze a Baſter whether \a- 
tiSfied 02 not, on Penalty to pay Coſts of the Suſt, in Cale 
that the Statute were ſatisfied, The Maſter repo2ts the 


Statute ſatisfied, and 40001. more, viz. 14001. by Sale of 
I Lands, 


. + * 
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== and the teſt by Perception of Profits 7 and: de. 
reed that the Plaintiff — pꝛoceed at Law. | 


zungment 13.8; : 
The —— took — a Scire cis IN the es 

Pleas, and hath there Judgment to take Execution; Comme 

he accowingly” din on the firſt» Judgment by Elegit, and 

ertends Lands and Houſes: of the true pearly Ualue. ok 

3501. per Annum, by the Extent of 461. per Annum. 
The Defendant on Aﬀidavit-of this, moves in Common 

Pleas tu ſtay the filing of this unreaſonable Extent , 5 

the Plaintiff oppoſed, betauſe that nom his Debt and 
mages amounted to 5 0 6000 l. and could not be Te 

by an owdinary Extent fox 201214. 

Thereupon the Defendant/bzought into Court Monty la 
Bags; (viz.) The 2012 l. and pzayed a Stay of the Er⸗ 
tent, actoming to the Boon 16 H. 7. and other Authoz⸗ 
ties; fo2 the Law pꝛovides fo2 the Plaintiff, that the Extent 

at too lom Galue ſhall not be obtruded on him, koz in that 
— he may p2ay that the Extenders ſhall pay him his Mo; 
, and hold the Lands extended at the extended Ualue, 
which they mtiffDo; and ſhall: And on the other Pand, if the 
Extents be too lom, the Defendant hath his Remedy by 
Tender of the Money to ſtap the Extent, which bythe Laws 
and Authoꝛities ot the Boobs he may do befoze the Extent 
filed, and o Stay the: Extent; oz after the Extent at any 
Time, he may tender la much as remaineth to be levied, þy 
02 accowing to the Extent, and compel the Plaintiff ta re- 
ceive ft; and the Extent ſhall thereon ceaſe, and be dil, 
charged, and a Scire facias ifeth-in that Caſe ; and fo2 that 
Reaſon the Defendant hath no Remedy againſt the Extent, 
when once filed, but by that Courſe; and therekoze the 
Defendant, now when the Boney lay in Court, pꝛayed that 
the Extent might be ſtayed, and the Plaintiff receive the 
2012. The Court was ſatisfied that the Extent ought ta 
be ſfayed, but would not adjudge the Plaintiff to receive 
t; but left that koꝛ the Plaintiff to do what he would. 

Thereupon the Defendant took out a Scire facias againſt 
the Plaintiff, to ſhew Cauſe why he ſhould not receive the 
2012 l. and the Extent be ſtayed: To which. (TUrit being 
ſerved) the Plaintiff appeared not, and Judgment there-- 
upon given in Communi my Nur w> Land we e d 
of ny EO 31 | | 


105 
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But then the Plalntick petitionen the Lm Chancellor, 
that the Caule might be reheat d in Chancery on the Di. 
Final Bill, ſetting fozth in his Petition the Maſter g Re: 
pozt, and the Stop of his Extent” upon ehis Judgment 
and now the Cauſe came to be heard acrowingly.; + * 
Mich. Term. 2 Jac. 2. Serjeants Rawlinſon: and Hut⸗ 
chins, and My, Finch, Mz. North, Mz. Keck, and otherg ot 
Counkel foz Hale the Plaintiff.” The Bill was opened, 


— 


and the other Mꝛoceedings in Chancery; the Equity they 
p2etended to ariſe to them, becauſe! that che Detendant 
having, as the Maſter repoztev, been over ⸗pald above Bag- 
nab's Stat. 400 l. he immediately atter that Statute ſatiC. 
fied, received the Pꝛoſits in Mrong of the Plaintiff; and 
as: fone of the-Counſel expzeſſed it, became a Truſtee, oz 
in Nature of a Truftee, foz the.Plaintiff, which, had not 
the Plaintiff been hindzed from extending at that Time, 
by the falſe Plea of the Defendant; by ſetting kozth an 
Intail and Extent falſly,: the Plaintff by his Extent 
would hade ha i © -00035509 095 2907 goon ng 40) ny 


7 — at Ds Sin» ol Wwe L4S os 1178 | 
In anſwer*to which the Dekendant inſiſte g 
Iiſt. That when the Crevitoꝛ lent the Money, and choſe 
his own Security by taking a Penal Bond fo? it, he made 
himſelf Judge what Recompence he ſhould have in Cale the 
Obligoz perkozm'd not his Agreement; la as if a Pan 
agree to do oz not to do ſuch o2 ſuch a Thing, and take 
Security to do it oz not to do it, This Court chall never 
enlarge his Security, and better it fo2 him; and to that 
Purpoſe Curtis and Dawes Caſe was put, and Elliot and 
Ha Wen Menden 
And in the Debate of this Caſe, the Loꝛd Chancellor, by 
May of Queſtion, ask d the Plaintiff's Counſel, If a Man 
fo2 Money takes a Poztgage, and lets the Intereſt ſur⸗ 
mount the Ualue of the Bo2tgage, ſhall this Court mend it: 
As to the Falſhood of the Anſwer, the Anſwer was not a 
contriv'd known Falſhood; 'fo2 1900 l. was 'ſatisfied-not by 
P2ofits but Sale; and as to the Jntail, it was not falſe 
but true, fo2 the Land was intalled: But the Plaintiff 
Hale, at the Trial pꝛoduced a Fine levied by Samuel Tho- 
mas our Bꝛother, which Fine was not ot a Chir Part of 
theHouſes intail'd, and conſequently not of that Third Part 
till Eleftion of the Contzee and Ceſtuy que Uſe; : which 


never was done, as if Tenant in Tail of Thee hundzed 
F137 2 Houſes 
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pouſes 92 Acres of Land, 1evy.a Fine ol One hundzed; 


it is no Bar of all oz of any Part till Eleſtion made, and 
till Election, the: Lands remain intaiſed: Upon which 
Szounds we firſt inferred, that our Allegation that the 
Land was fntailed and deſcended ſo, was not falſe, at 
leaſt it was a pꝛobable and diſputable Point, and not cul- 
pable to be alledged, to dzaw upon us a Penalty beyond 
the Penalty of a Bond, as was endeavoured. - 

2dly. The Repo2t of the Maſter that chargeth us with 
the P2ofits of the whole Land, when Part was only bar d, 
is a Wrong to us, which now we may-alledge at the hear⸗ 
ing of the Cauſe at large; foz in Truth the Plaintiff was 
not appꝛiſed of this befoze the Baſter, 
Laſtiy, The Plaintiff's Bill being to ſet aſide Jncum- 
hrances. to the End he may: have Remedy at Law, and 
had a Decree that he might go to Law accoſdingly, and 


in 1684. purſued that Decree, and had an Oper: to take 
Execution on the Judgment, and after took out (in Pur- 


ſuance of the Decree) a Scire facias to have Execution, as 
he did the 33d of Car. II. and Judgment thereupon to take 
out Execution without Damages; fo2 in a Scire facias no 


Damages are ever given, and after that Judgment took 


out an Elegit, which fozced-us to bꝛing in our Monep, oz 
lie under that unreaſonable Suit, where it ſil remains; 
und it is too late now ſince he has made his Eleſtion to 
go kram it, and it was a ſtrange Caſe where a Man has 
obtained a Decree to pꝛoceed at Law; and having p2oceed- 
ed at Law, hath got as much as the Law will give him, 
then to fly off from his firſt Decree and Pꝛoceeding at 
Law, to have a new and another Kind of Decree, and 
moze than ever he asked in his Vill: By the firſt Oecree 
and Judgment, and Pioceedings, our Perſon is not 
charged, but by this new P2oceeding he would charge our 
Perſon, and turn a real Charge upon our Lands into a 
perſonal Charge upon our Perſon. 


In the Debate the Chancellor asked what Remedy we 


had at Law fo2 our Money, which we had paid into the 
Common Pleas Court? 


And after long Debate, the Court diſcharged the Ower 
on the Petition, Novemb. 1686. The Lozd Chancellor in 
the Debate inſiſted that the Plaintiff had made his own 
Cleition by taking Execution by Elegit. 


B b | Durſton 
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HE Debt Patton of the Church of: Meſbider 
in Gloceſlerſnire, took a "BoA row: the Plainviff to 
reſign upon Requeſt, 
| Perpetual Injune- Upon hearing the Cauiſe;/ a 
tion. | decreed againſt the Bond. 1 Non 
Fo? the Court, and all Sides agreed, that the Son 
was good; yet if the Patron made Uſe of it to his own 
Advantage, by detaining Tithes oz the like, the Court 
would relieve againſt the Bond; and in this Cate the Þa: 
tron did detain his Tithes krom the Plaintiff, whom he 
had p2eſented ; he pꝛetended in his Anſwer a Modis deci- 
mandi, but made no Pꝛoof of it, and being Patron of ſe- 
veral other Churches, had taken ID oo thoſe he had 
preſented, and mays in Ute a it,” | 


Patron took Bond“ 
to reſign. 
Ante 19» 


&C 1 Ven: hap. Feud Hale contra Thomas. 


Ante 182, 


"HE Repoꝛt of the Mater, which chargeth Dana's 
Statute (which was -p2ecedent to the Plaintiff's 


Judgment) to be ſatisfied ; and upon which Repoat- the 


Plaintiff was let in, and now the Plaintiff being ſtaid ut 
ſupra, from further Execution: Pet now p2ayed a new 
Hearing of the Daiginal Cauſe, inſiſting that by the Ya- 
ſter's Repoꝛt it did appear that the Defendant, after Dag- 
nall's Statute ſatisfied, had received of the Pzofits 500 1. 
per Ann. and ſo on the whole Matter Had received 4000 l. 
and as ſoon as he had Satisfatton of Dagnall's Statute, 
he became in the Nature of a Truſtee, and reſponſible to 
the Plaintiff fo? the Peofits retelued. 


But in Regard of his taking Execution by Elegit, the 
Lo2d Chancellor would not relieve the Plaintiff in that 
= but inclined againtt * Plaintiff on that Point 
allo, | 


But ik it had come into Delete, the Mater 3 Report 
muſt have been TEC LANES, and WO have failed, 


gs ; 1. Becauſe 


perperiat Injunition was | 


an amy am ans com ons am eank ack oa 


ere 
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computed 500 1. per Annum fo2 two Pears to amaunt to 
1500 l. which cannot be. 2. But a greater was the Jh- 
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1. Becauſe there was a grand Millabe therein, kor he 
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all of the Houles'is of 300 and mozez and the Fine levied == 


to bar the Jntail was not of 300 but of 80 J. oz there⸗ 
abouts, which in Truth bar'd no Part till Eleſtion of the 
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Contzee, &c. but clearly could be no Bar ot moze Pouſes 1 


than are compꝛehended in the Fine. But pet the Paſter 
hath charged the yearly Pꝛoſit, being 500 l. on the whole 
Houſes, in Satigfaition thereof; 3. Another Erroz in the 
Repoꝛt is, that 1900 l. was raiſed by Sale of Part of the 
Inheritance, which is not wholly to be fo:charged ;: foz the 
Inheritance is not to be told to tinte ow Profien, On 
only the annual err s 


SET 


Canning contra tlicks 46 beet 1901 N 8. C. 1 vorn. dad; 


Ongagee, where the Mortgage was of. the 2 W 
ple to him, deviſeth 100 L and other Legacies,” and Tessey. 


then adds a Deviſe of 100 1: tu the E e ang: whom he 
makes Crecnto?, and dieth. uin — 4h 2 12 
ü Rar ibs 642 Sint 0 

Two: Points were . 468 3693 3307900809] x17 
iſt, That the Executoz ſhall have the Benefit of Tach a 
Moztgage, viz. the Land, and not the Heir, though the 
Land be deſcended ta him. D 00 06g mige 
2dly. That the Legacy doth not bar the Exetutoꝛ of 
the Boztgagee, tho it was much pꝛelk by 2. Finch and 
others to the contrary, and that it was an Implication 
that the Executoz Houd have no. mo2e than the robbe 
cauſe tbe Teſtatoꝛ exp2eſly willed! that the Eroguto2 ſhauld 
not be paid his Legacy till after his Debts, und her Le. 
gacies paid; do that the 100 l. is ag mueh lin this Cale, 
as if he had erpꝛelly deviſed the 100 l. out of the Reſidue 
of his Eſtate after his Debts and Legactes paid, *which 
doth ſtrongly infer: he meant no moze _ oye Tem not 
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188 Term. Mich. 2. Jac. II. in Cancellarin. 
— — — — | _ N 3 — 
| 2 1 14 71 err. 14 1 
S.C. 1 Vern. 403, The Lord F Kildare Plaintiff, Sir Morrice Fu. 
* 22 : | | 417-3 Tas / 


419, 423, 428, 437+ . i 


| r 9 O00 nnen. 136 fr1 
A Truft of Lands A Leaſe foz Fifty Pears was mane by: Sir Morrice Eu- 
in 13 A ſtace deteaſed, in Truſt koz George Fitz Gurtet: 
and Heeres bere, That George Fiz-Garret mag uttainten or Treaſon in tre. 


&c. 
Vide poſt 214- 


the King had ne Sitle, and chat ff the Ming han any Title, 


pet by the Act of the Settlement, which gives all Lands of 
the Rebels' in Ireland which they oz any in Truſt fo2 them. 


1 Roll. Abr. 597. 


to the Leſſee, may execute he Truſt, and aflign the Leaſe, 


i Bil in Chancery in Ireland, which he waved, (J think) 


ſſtace and others, Defendant. 


land, and an Ofñtce found, whereby the Cruſt was fdyfeicey 
to the King, and detives Title'to the Cruſt by Gꝛant ttom 
the King, and pꝛays that the Dekendant, who is Executoꝛ 


The Defenvant by Ankwer conkeſteth the Keale and Truſt; 
but that George Fitz - Garret who was attainten, was not 
the Ceſtuy que Truſt, but another Perſon who in Truth 
was a Rebel in Ireland, and attainted of Treaſon; ſo as 


yet the Bill in Equity did not lie; becauſe if all were true, 


ſhanidi be to the King; thereby the Eſtate ok the Lands is 
in the Ring, and not only a Truff* And ſetsFozth further, 
that thoſe Matters had been queſtioned in ſeveral Sutts, 
viz. whether that Sir Morrice Euſtace, the Leffee, were the 
fame: Perfon who was attainted oz no; oz whether the E- 
ſtate g a Cruſt onty veſted in the King? And that the now 
Plaintiff had had thꝛee Suits by Bill in Equity, and alſo 


viſmiſfed, ann the Oefenvant han two Gerdics at the Bar 
tn Trelund fo2 his Citit, viz. Chat Sit Morrice Euſtace the 
Leſſee was not the Perſon attainted, but another of that 
Namie ; and therevwwon the ſaiv Hz. E. caming into Eng- 
lanti tu vefend Hinifelf, the Plaintiff did diftniſs his Bill 
in Equity in Iceland, and exhibited this Bill here. 
5110115324 530% 3D 32 . 36 34 6 
The Cauſe being heard here, the Lozd Chancellor daubt⸗ 
ed whether as this Caſe: is circumſtancen, viz. after two 
Cerdifts and Judgment in Matters triable in Ireland, viz. 
which of the two was the Perſon who was attainted, and 
the Point in Law upon the At of Settlement, he could not 
determine it, and P2ecedents directed to be ſearch'd: And 
the Chief Juſtice of the Common Pleas, and Chiek Baron 
of the Exchequer to be attended with them, which was done; 
And now the Cauſe, the ſaid Judges afliſfing, came to a 

3 | | Hearing, 
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—— 2 —ͤ— — — ä — = x 7 


hearing, and the Plaintiff's Councel Serjeant Holt 1 Vern. 424,437. | 1 
DN. Finch and be, whether 44 fo2 the Plaintiff, making Mod. 16. 308 11 
the Queſtion to be, wh Truft of Lands in Ireland, | Ell! 
and the Truſtee _being here in England; this Court hath wi 
Jurſsdi#fonz fo2 tha this To t Duet execute their De: 5 +8 
cree; by HSegueſtration, * gong Poſſeſton ot Lands in 1 
Ireland, pet they can tompel the Party; and in the Caſe 6 
of Partition, the Court here decreed Account of the Pꝛo⸗ _ 7, 
fits, although they dilinifſed' the Will us [fo the Partition , 4 
of the Lands: And though here the Court will not grant Ki 
Sequeftration as in the Taſe of Partition, noz name Wes Wl 
Commiſſioners in Ireland tu make the Partition; yet they Will: 
can compel the Party to convey op Jmpzifonment and b = 
otherwiſe there would be a Failee. of Justice; fo: they in i We 
. 


ireland cannot relieve becauſe the Party is here, and we 11 
here becauſe the Land is not here, and ſo no Juſtice could I 
be done; and the Bill diſmiſſed : Sed quære? 1 
Foz in x Vern. 439. it is ſaid, (That the Lozd Chancel- venue chan ged on þ we 
lor wasſatisfied on Perutal ot the Ad, that the Eitate in «Bill brovgli here. 1 
Law veſted in the King, but that the Ptaintiff might not- 1 
withſtanding be 5 fo2 a Oecree; and held; That this 1 
Coutt mig | viret a THY, whether the Perton that e i 
koztelted and the ceſtui que Truſt. was one and the fame, 4 
ting Sir William Tyrringham's Cale, who being ſo pot 
ful, that Right could not be had againſt 1 bin n Bucking- 
hawſhire ; the Uenue was chang d on a Bill mt —ç 
fo: that Purpoſe; and declared, that except th Dekendant 15 
would conſeft to try the Identity here, he would detree it e 
without moze. _TUhereupon a Triat was directed tg be 1 
had by Content in Shropſhire; but at the Jnſtaner of Th. 15 
Baron Turner, . it. was. with this Direttion, that if Bt: | 
Gerdict went fo! the Plaintiff ft ſhould be without Colts; =_ | 1 
but i againſt him, he ſhould pap Coſts. | 5 1 
And note in the Cafe of Barnwell and Rockford, Roll. 1 
Abr. 597. A Trial was diretey, Neu a e of Þ 
Lands in Ireland.“ n l Vero. 11 
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Ante 143. 


Commiſſion of 
Bankrupt. 


Vide ante 72, 139, 


139, 153+ 
Poſt 196. 
Superſedeas. 


Anno Regis 3 er 1. 


\ 


Alderman. Backwell's We 8 N oy. I ”, 


 Commition of Bankrupt iſſued ack Alderman 
Backwell, and the Creditozs who ſued out the 
- Commiſion were compounded and agreed with, 
and thereupon a Superſedeas to the Commiſſion 
was granted. The Earl of ee und a Pundzed other 
Crevditozs, petitioned that the Commiſſion may be revived, 
and the r quia improvide emanavit, let 3 wy 


And by Pemberton Serjeant, and others, inſiſted; 1 


0 TY That they were the greateſt Number of the Credi 

toꝛs who deſired it. 

2dly. The Commiſſion is de j jure granted, and could not 
at firſt have been denied. 

zdly. And when it is once granted; then all the Credi- 
to2s, every one of them, are intereſted in the Benefit and 
Proceeding of the Commiſſion equally with the Reft of the 
Credito2s, at whoſe Petition the Commiſſion was grant- 
ed; ſo as they came in, and pꝛay to be admitted within the 
four Months, and tender their Contribution. 


3 1 ws.” athly. And 


| Term Nude 3 Jak TE b Gans 


TT and the Not. Petitioners now pi to be admit: n 
ted, and though now'the four Months de paff, it is not | we 
their Fault, becaufe the Snperſedeas being granted within 1 
the four Months they could not be blamed, fo2 they hay Bl 
Time till after four Bonths, bl 


thb. And ſeeing ther were intereſten in the Commiſion 
as well as the Petftioners foz the Commiſion, * the other 
Credito2s cannot hinder them from coming now into Fo 
4. * * ue lole their Debts. 


1 Keeper. J hold that the Commiſton is ** 05 
and the Statute which faith the Chanceltor may grant, 155 

is as if. it had 17 B ſhall grant 02 ought to grant; but he 

cannot grant ex officio, but on Requeff of Perfons inte⸗ 

reſted. .- Tf twenty Pen ſwear befoze me, that J. S. ig No Commiſion of 
Baitkrupt : Pet without Petition of a Credito? J' ma ET ned, 
not award a Commimon; but when it fs ance granted, 14 Creditor. 

the Perfons that petition were weill ſatisfred, J do thin | 

a Su joy; may be 1 15 as well within the Tor 


5 beſt fo2 them fo to Have 5 8 ff their Welte 15 i 


Audi 14 will be 1 
as on the Eon 


Nate; Then once a Commiſſion is oma it is Fol. 
ly for the other Credito2s to fire fp2 their Debtg at Com: 
mon Law oz Chancery; fo2 if they ſhould recover, pet it 
wif! not avail them, but they muff be liable to the Commil⸗ 
ſion; ſo if they had Judgment not executed, it were vain 
to ſue 1 and 'thetefgze Time is Hiven to alt 
Creditozs, viz, fotir' Months 5 come in; and if they 
might be hindzed to come in befv2e the four Months, it 


might be made a Trick to toten them, viz. A. hath Indg: 

ment, B. fueth out a Commiſſion, enen &c. and 
takes Satiskacklon, gets a eee A . conld not have. 
Execution. add 


* Pd * 


Afterwards 


A 
9 ; OY ney 
wow 


Termi-Mich: 3 Jac. II. in Cancellaria; 


© - Afterwards other Creditozs petition'd the Lozd Chance). 
a Jory Dir George Jefferies, Baron of. Wem,. to-take off 
the Superſedeas, and to renew the Commiſſion, - : 


thich was much oppoſed by 2. Backwell, Heir ta the 
Alderman, who had- after. the Superſedeas granted, and 
granted at the Suit of all the Creditozs, who petitioned 
at firſt fo2 the Commiſſion, compounded and agreed with 
the ſaid firſt Petitioners, PB SUN © Ser". op 


„And now. the 8th of November 1687. The Attozney 
General, Pemberton, Holt, Serjeants, Mz. Finch and 
others, argued very earneſtly-agatnſt the Ozanting-of the 
Commiſſion: | 22 ES 
-..Iſt. Becauſe Alderman Backwell, againſt whom the 
Commiſſion was firſt granted, was dead, and was not in 
his Life declared a Bankrupt. t. 
Adly. Becauſe by the Death of the King, the Commit⸗ 
ſion is determined, as all other Commiſſions. are; and if 
the Stat. Jacobi had not p2ovided. otherwiſe, the Commil⸗ 
_  ioners could-not have pzoceeded after the Death of the 
| Bankrupt, tho' they had afed.o2 dealt in the Commiſion - 
befoze the Death of the Bankrupt; but the Statute pꝛo⸗ 
vides fo2 that Caſe, but doth not pꝛovide in Caſe of A. 
batement of the.Commiſſion by the King's Death, with 
whom all Commiſſions-died alſo; and they argued. much 
that by the Mozds in the Statute, viz. (dealt in) fs. meant 
a. Poceeding by the Commiſſioners (as Holt . ſaid) till 
Diſtribution, (as others laid) till the Party. were. decla- 
red Bankrupt. ; "OE 


Lozd Chancellor. J am no Friend to the Commiſſion ot 
Bankrupt; it hath occaſion'd much Purt, and inſtanced in 
a Caſe lately befoze him, wherein the Charge and Expences 
of the Commiſſioners, and their Attendance, eame to 4001. 
and the Diſtribution to the Creditozs 7 s. in the Pound; 
each Commiſſioner claimed 20 s. per Diem, 108. Þalf a 
Dap, &c. but as to this Cale J do renew the Commiſſion 
fo2 the Agreement of the Perſons who firſt petitioned; fo2 
the Commiſſion cannot pzejudice any other Creditoz that 
did 02 might come in and contribute, yea tho' there ſhould 
be but one ſuch Credito2 fo2 the Petition; fo2 the Commiſ- 
ſion is expꝛeſly in Behalf of themſelves and all other Cre- 
ditozs; and the Commiſſion is ſo granted, and — be 
| 2 other⸗ 


Tem. Nich 3 18 1 II. in Cancellaria 


ones SET IWTTT TT”. Ä £45 _ _ n „ 


otherwiſe, ſo as the Petitioners fo2 the Commiſion are 

no mo2e concerned than others, oz any others that ſhall 
come in; and the Statute that gives Continuance to the 
Commimon when the Bankrupt dieth, maketh it alf one 
as if the Bankrupt died not; fo2 tho he be dean, pet as 


to this Purpoſe he is ill living. 
(Low Chancellor tu Pemberton.) Suppoſe:;Backwell were 


living, and the King dead, Wight not the Commiſſioners 
p2oceed, oꝛ grant a new Cammiſſion? =, - 
ad. left, 


Pemberton. Pea a new/Commiſion,” * } ! ; 
 (Chancellor.) Ves, and pꝛoceed where "the 
and their Pꝛoceedings as effetual as the fozmer, oz any 
Acting of Commiſſioners: It it be but receiving Pone 
fo2 Contribution, (as they did of ſome) of the new Peti⸗ 
tioners, is a Dealing within the Mozds of the Statute. 
And in fine he granted the Commiſſion. 


Note; The Superſedeas was granted within the Time $uperſedens. 


the Statute gives to Creditozs, who did 55 petition to 
contribute; and they being now by AX of ourt — 
map not they after renew: 8 
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Taylor contra Beverſham. 


The . 


with William Beverſham fo2 the Purchaſe of the Pa⸗ 


nozꝛ. Taylor gave him a Particular of the Manoz, where- 
in all the Parcels of the Manoꝛ were expꝛeſſed with their 


ſeveral Ualues, but very much over⸗valued, as was p20- 


ved. Taylor gave 4300 l. koꝛ 1 Manoꝛz, and 1 
am 


3 


Hephard ſeized of a Copyhold held of the * of 
D. Taylor purchaſed the Copyhold, and after he 
alſo did purchaſe the Mano? of D. and after treated 


> 


x , * 


W ——WW2̃ — —— 


Tenth. Paſch. 12d Carl cn. Cantellaria. 495 hs = 
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ſham paid * -_ l. 5 it, but 25 *＋ (ve — e bong wil dere 
Galue 24 J. per, Angum) was not in the Particular, Pe- vie Chan R. 
yr ar enjoyed we reels in the Patt Mat i Dies 1 
but never in that Time elannev*the Copyhold Tenement, Lern. 282, 294, 
but Taylor enjoped it; but the Convepance was of the 147, 4 . 
Mano and therfaid Partels, with this Clauſe (Allie Ae f g | 
/ d [27e 72 et 
II tbe Convepwnee, dutings oe [2 
withſtauding the Coppbald paſſed as Part af the -Yanoz, 1 
and ze Beyerſham;regonered dhe ante at Law, and naw 1 
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. MzaAttorney,” Sir John Churchill, M. Keck ce. 3Tbr 

Stgte in & am is in the Detendant, who uen no Fraud 

to obtain the Conveyance, andrby Acrinent without any 

Art of: His; the»State: of the:Gopybold im aw is inihim ] 

and conveyed to him by the Plaintiff, who abuſed the De⸗ = 

kendant in the Payticulac:greofy;s over-valung: what. he 4 
4 


this Bill was to be relieved; againſt; the Copyepance foe ws 
the Cena, nun in vor Mins 2 o Mun 303 1 
e dn nien een ee 39 624 303 3 9 


ſold, and the Uglues ſet daun gta as there is a Rebutter 
in 1 or 7 _ out of a > rn _ 
neſs, hut in this very Buſineſs; and we offer, that i the 
Dkats will ian goon his- Particular; we will tt 
the Copyhold Tenement. 11 02" r 
end Hens a r DA 6 32 Gies O I 
The lud Keeper. J Libet putrhaſing y a Particu Xelicf* vgiloft 4 
lar, it commomy bꝛeeds Suttss J'filtd5Btveoſizmcabliſen 2 1 
in the Particular but ſinct he neither etreuten foz the Oe 

nement noꝛ pad foy it; and other dinalll Parcels of 208 

10 8. Se UAdlue, &c. drein his Particular and Convep? Hi 
ance ;; this of: 25 l. per Apna would not Have bern omit: wh 
ted if he had meant to purchaſe-it,/and the Plaintiff{ne: copyhold. þ 
ver intended to fell it, which» ths Clauſe nua implies; - 
therefore J vetree-it-fo2 the:]Staffitiff, bat he walt päycthe : 
Rent atrear, and taz the fret? hold-itincall'Reſpens; 
as Copyhold Eſtate ſubjet tu Fozteiture and intertain fas, 
&c. as it was befo2e the Regrant to him by Copy, &c. 
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Note alſo; Where Wows in a Conveyance paſs moze 
than was intended, Equity will relieve, as-2 Veatr. 345. 
Vide ante 86. &c. e 
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Not hn Tis, vet E Bil was foy Evidences of the Atheticance: Which 
— ns, the 'Plaſntif claimed by Deſcent.'| Ehe Defendant 
pr forth a Title to a Leaſe ave by thefr'Father to him 
fox fixty Yeats, but now at the wenting ſhewen a Convey⸗ 
ance to him by the Ps 555 which way povey in 
the Books as well as the Mee 
The Plaintiff's Tan my ſelf and eee 
the Leaſe, but p2ayed the Writings touching 1 . de 
tante; oz the Noot of what is not in Idue 1 
Pwot muſt de ok what is 'alledged, vie the Pinkie t is 
pzevented from croſs examining oz alledging"to'the: contra- 
125 as if he hay! a MeDonvoyanre, Releate oz the like,” 
FM DIV Nano 0; 
A -* Low Kyepahiit 1 hall not nechve an Inhetitance awoy 
again dan Aue; en the BIM. 
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4 118“ Nen 51 e at 
We OL contra * a Company and Noce. 
DD 
Bankrupts. Oats poſſefſed of a Leaſe fo2 Pears contrated with the 
Antg 12+ 13 Committee of the r ko a new [Leaſes and 


4 155+ 156 . poll Part ot the Fine, and hy Coats's Content n new 
_ Leaſe: was made to Maſſe by the Company, and to bim 
executed. Coats mas at the Time of the Treaty a Bank 
rupt, The Queſtion was, whether the CotmmiMoners 
could aflign-the: Leaſe to the Prejudice: of: Noll: ; and 
Drakes Cals was cite. mon n 8 It 
The Low "Keeper oered: that the Piea und Demurrer 
be oufted, and the Benefit-thereof ſuwed till the Heating; 
be doubted of the Leaſe, there were other Matters fax the 
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wrongs mer being indebted by. Judgment, and Hole. 
| Lands thereto table of the Ualue-of vice ute 1, 
300 51 Ann. died Inteſtate. Charles an Infant, 1 Chan. C. 7s I 7% 
; ng is Peit, Rebecca his Mitte takes Admini⸗ 1 Vero. 43 


kratton und poſieſſerh che Perſonal Skate, and enters ag c. 


Ouarviart' on the Lands, and 5 — che Watts tus 
Years, and made the Defendant Grace Decreets her Exe⸗ ant goo 
tutrix, and charged it; che allo entted as Gunrdtan, and pu 
poſſefſed the Perſonal Eſtate of Lawrence and Rebecca; 
Charles dev, the Plainefff Breſſenden his Peit was com- 
pelled to pay 200 I. on the Judgment; the * took 
e ante Loi 

The Scope o a2 
of the 1 but the Dekenvant pleaded 5 ne 
tion to 3 and e ty be ee of any Ac⸗ 
. becauſe. 95 


. 2 


the ie Gurevan but the Berto eiae in 8 8 Hand 
was {f6ble in the fr place in Eate of the Helr, to . 
Admitſiſtratoz de bonis non is fable; that Reſpett 
be held che Bill ill, and give the Plaijtif Leave to 
amend: the Bill in that Point. ds +4 
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| Og NET Dawley: 


Teſtament. UE Teſtgto2 nave ſeveral L acies and deviſey. 
Diſcretion. 55 85 N Due 1 177 Divi . ob 1 vf thi 
g nd2d by Name, Urt Aral 1 zl. 
fet vown by Fim; bilt device 2 baun? ; the 2 


Diſtribution. ſiduary Eſtate ſhould he as his . 10. voluntarily and 
without being thereto campen LW Ttould declare. 
Fifteen accept, the THE Erecuto2 declared what the Sum of the Reſidue 
fixreenth, & was, and accozdingly paid gkteen of thoſe Legatees, but 
the Sixteenth exhibits a Bil to diſcover the Eſtate, -ſup- 
poſing,it mg2e | 

After much Soktetyotod Kebper viſallowed the Plena, 

ſaying, Me muſt take heed that we matze not ſuch Examples, 

whtch; r Men will be diſhoneſt, they may ſhelter kheit 


diſhoneſt Dealings; and what if the Ext enz would make 


no Declaration, this Court will have an Acroimt made, 


> Blake contra the. ul. -lid id Coingi 


Penalty :: 741 4 . Company einploped Blake a thei 25 1 
Baſh India Compa- Jin India, and by Indenture t hep took.a Covenant of 
. bim, that he chauld not trade koz himielf, .no2 ang gißer in 


A 21 Sy 5 


* ” 


Ante 36, 76. Ddlt-Peter, Pepper, and dipers other Commodities; and 


Poſt 238. , Blake covenanted ta pay ſeveral Rates 03 every-Polnd'of, 
Salt⸗Peter lo traded in contrary to the Covenant 6 ond 
la ot divers.other, Rates koꝛ ſeveral.other Commodities, 
which Sunis were ſome. four, ſome five, and;ſome; ſepen, 
Times the Ualue of: the Con munodities, „Blake bought the 


Commodities foꝛ himſelk u India to his gin Uſez the Kon 
Pany 5 — ebt a; 26089]. to whith Sum the enalties 
amounted agaigc Blake, who bꝛought z. 770 to be reijebed 


againſt the 
that it was 165 e Veneta the C 55 0 1 . tra 


Wh, fo2 he unter none hüt w them pe fc 
ſut 

Sheds, the Conipany eo lid n „and 
it Ships. would abe return d wenge and what ke. Might, 


was with his'own Honey, when he had no Eiteaggi,;tbe 
Arne cb and altho bg ad. given Notice. ok the 
to the Enn and he dealt with. po: Artig ne 

ONE could 


at; 


% * y , 
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could not ſtay, but muſt have Advance befoze-hand, oz elſe 
they would not wozk at all, but moſt pzobably would have 
been dealt with by the Dutch tothe Loſs of the Company; 
and it was pꝛoved by the Defendant's own Mitneſſes that 


ſuch-Deqlings were 
ns an 


of.che-Campany; ans chat the kaut Agents taz gehn 
pany, .anÞ the Agents koz che Dok uſed'ſo td S 
Yet my Lo2d Keeper diſmits'd the Bill, tho” it 


Bond of double the Ualue ; tot was but an artificial Di- 
viding of a Penalty of a Bond. 

Lozd Keeper. A Leaſe fs made rendzing Rent, and if 
a Meadow be plowed to pay 51. Rent per Acre, is this re- 
lievable? J "fee not how the Company can ſybſiſt unleſs 
ſuch Trade be reſtratned. Dilmiks the Bil. 


=. 


Tyas contra Talbot and others. 


neceſſary fo2 the Supply and Benefit: 


was ob⸗ Mar, 
jetted that this Covenant. was g greater Penalty than a ren. 


HE Plaintiff was Suardlän in Socage to the Guardian. 


Infant the other Defendant, who had ſuſfained di⸗ 


was liable, and afligned the Guardianſhip to Talbot, and 


decreed an Account; his Disburſements and Payment of 


Debts to be allowed, and what due to be paid out ok the 
Inkant's Eſtate in Talbot's Hands by Talbot. The Ma⸗ 
ſter certifies 140 1. due, which was detreed, and Talbot iu 
5 fo2 Non-payment appeared, was examined, 
and ſet kozth on Examination, that the other Dekendant, 


vers Sufts fo2 the Inkant, and paid Debts to which he An 


Contempr. 
ſt 211, 245+ 
nte 137, 8. 


the Infant, died two Days befoze the Decree was fnroll; ioroltmen: 
ed, and the Cauſe ſet down to be heard: But the Ton- ne. 


Poſt 227, 247. 


tempt affirmed ; fo2 the Death of the Inkant he had not Ante 161. 


proved; but there could be no Examination thereto; but 
the main Reaſon was becauſe the Lozd Keeper took it that 
the Decree had fired the Payment on the Dekendant Tal- 
bot, ſhe having confeſſed Allets of the Inkant's Eſtate in 
ber Hands by her Anſwer, and therekoze what ere became 
of the Infant oz his Eſtate, ſhe is liable. 
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CANCELLARI A. 


Parker contra Dee. | 


Executor. 
Aſſets. 


and was alſo indebted to divers other Perſons by 
rn Book ⸗debts, &c. without Seal, and by ſeveral 
Ante 9. Judgments to others, and to B. by Recogntzance 
2 Chan. R. 37- in Chancery to perfoꝛm the D2der of the Court, and that 
being fo2 Boney, there was a Judgment thereon, ſo the 
8 and Judgment was fo2 the ſame Debt in Ef- 

fe, the Defendant being Executoꝛ of Everard. Trin. 
the "Plaintiff ſued the Defendant in Communi Banco fo? his 
Debt. The Defendant pleaded all the Judgments which 
were on penal Bonds, and pleaded alſo the ſald Recogni- 
zance, ultra quod, &c. he had no Aﬀets; the Plaintiff ſued 
here April 1668. to Diſcover the Truth of the Plea, and 

Debts therein ſet fo2th and the Aﬀets, 

Thereupon the Defendant obtained an ©2der that the 
Plaintiff ſhould make Eletion whether he would p2oceed 
in this Court oz at Law. The Plaintiff elefted to pꝛo⸗ 
ceed here. The Defendant uſed very many Delays by Pe⸗ 
tition and Contempts to put off the Hearing in this Court, 
aͤnd paid divers of the Debts which were of the ſame Na: 
ture with the Plaintiff's Debts without Spectaity, pend- 


C's Everard a Banker owed the Plaintiff 7001, 


© + Lis pendens. ing the Suit in this Court. The Cauſe befng heard it 


was decreed to go to an Account, wherein the 8 
3 wii 


. 


= 


* ee 
17 | | 
Term. M 


—— 


„„ det. eta 


ich. 26 CarAE in Cancellaria. 


340 


and all Debts without ebene Phich were paid betoze 
the Plaititiff's' Bill to be allowed; but not Tuth as were 
paid voluntarily; pending the Skit, o whereon voluntary 
confeſſed Judgments were fo2 Debts without Specialty. 

The Defenvand got: the Malter of the Rolls, who heavy 


laſt äppealed to the late Lozd Chancellor, 'who.made'a 
cree therein; and not content therewith; appealed to the 
new Low Keeper. A Cale had been ſtat 
being new heard by the Low Keeper, the Detendant pief- 
ſed fo2 Diſmiuſſion, becauſe the Jlaintiff had the Effet of 
his Suit to make a Diſcovery, and it was his Tgnozance 
to choole ta be duimiſſed betoꝛe ſuch Time as he had era- 


Caſe, thꝛee on Jnterlocuto2y'Dders, and thꝛee on the Me: 


Diſcovery here, when this Court can determine the Mat 
ter, that ſhall not be an Pand⸗mald to other Courts, no; 


uſed great Shitting and chew d great Partiality; his Plea 


ed Debt at mater UMais | 
as due; He compounded a Debt ot 3001. fo a Jewel 2001. 
Calne, and in Truth but woꝛzth 150 1: and paid Debts of 


cuſe himſelf] by any voluntary Payments; he map uſe-le- 


one Creditoꝛ bekoze another, but he may not da it by falſe 
Pleading of- what lieth in his own Knowledge; other wile, 


Teſtatoris, in this Caſe the Plea was falſe and fraudulent, 
and therefo2e the Plaintiſt here ſhall have che lame Advan⸗ 
tage as if the ſame Plea were found falſe by Uerdi# at 
Law, and ſhall have all the ſame Conſequents here as fol- 
low on a falſe Plea at Law to all Intents. And all Judg⸗ 


thing, and decreed accowdingly,. Account of Aﬀets with 
their Direcklons; but Copyhold are no Aﬀets, and the 
Lands deviſed 02 conveyed to pay Debts muſt be in Pꝛo⸗ 
portion equally of Debts by Bond oꝛ otherwiſe, 

D d Rothwel 


was to be allow d all juſt Debts due by Reco2d o2 Specialty, 


the Cauſe, to re beit it, -and-ufed'other/Delays, -and.at— 


and the Cauſe 


La Kerper; cc There hade been lx Hearings in this 


beget a Suit to be ended elſewhere; the Defendant hath 


at Law was kalle and deceitful, fo2 it appears he compound: 
8 and pleaded the whole Debt 


gal Delays, as Imparlance and Eſloins, &. to pzefer 


if the: Fallity lie not in his Knomledge, as Non eſt factum 


ments voluntarily confeſt after his falſe Plea go fo2 no- . 


rits; ds fo Dilmiſtion to Law; becauſe the Plaintiff Hath x Ch. c. 31t6 
olt 225. 


36. 


the ſame) Nature as the Plaintiff's; pending this Bult, Lis pendens. 
without Compulſion by Suit, which he ought not ta have E ante 83, 115, 
done; fog atter the Suit begun the Executoꝛ may not ex- pcs 22; 


— che 20 Car. 1. in n Cancellas, = 


— — 


Leaſe Parol. 


Truft in four, three 
" leaſe. 


Ante 49, 152. 
Poſt 20), &c. 


Heir, and dien: The Min is pꝛoved 
mand Sir Richard Markham and two others of the Truſtees 


un 


eonon Mi 2 


nene, contra 185 Charles Buy, Dame Huf: 


 Tey, c. 20 Noten 1 . 


8 I R Chari Holey Father of the Defendant . 
&c. ſeized in Fee, made his Mili, and deviſed the 
Lands in Queftion to Sit Richard Markham, B. B. W. B. 
und White fa one and thirty Pears, in Truſt to pay his 
Debts and Paztions to dis Daughters, and after 10 hig 

in common Fozm, 


without White, the kourth Truſtee, by Writing under 
their Pands authozize Raſe, who was Sir Charles Huſſey 3 
Bailiff at the Time ok his Death, to continue and to * 


ceive the Rents, manage and let the Lands, who by Pa⸗ 
ro let them to one Bonnor fo2 eleven Pears; Botnor al- 


_.- . - - , {igned to the Plainttff, who entred and encloſed, &c. 


Thyere is an Action at Law brought vy the Peir, and an 
 Exetment-ſealed, . and Judgment in bath Aſtions. The 


Plaintiff's Pill was to eſtabliſh his Poſſeſſion, and to be 
relieved: againſt the Actions; the Equity was becauſe the 
Lady Huſſey detained and concealed the Mill, ſo ag the 
Platntiff could not make his Dsfence at Law by the Mul, 
being of Lands, ſo as the P2obate was not Evidence; 

and in Truth the Lady had the Mill, and conkeſſed the had 


1 Paper ſubſcribed by Sir Charles Huſſey, but knew not 


that it was her Husband's Will, and ſhe "did nom p20duce 


tit in Court at Hearing; vet becauſe the Plaintiff's Title 
was but a Leaſe Parol, the Lozd Keeper declared,” he 
would never give Relief. And ſecondly; ko that the 
Leaſe was a Beach of Truſt being by Authozity. of. thee 


only, and he would not give Relief. to a Leaſe mane: in 
Beach of Truſt, therefoze: he diſmiſſen the Bill, though 
it was objetted, that the Uerdits' were an the Veit Et: 


oy which was S to "ou CXURs 5 * 00 339%! 
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Woodward cuntra King. 


- 
- 


TOodward had an Jnjutifffon fo? keeping; &c. Pol: Service of an In- 


| ſeſſion, which in Truth was iſſuen under Seal, but 
no Oꝛder oz Affidavit to warrant it, but Ozder and Affida- 
vit were after, viz. in December, though Jnjunftion was 
in November. One Urry delivered M2. King a Copy of 
the Injunſtion, and as he ſwoze, ſhewed him the Krit 
under Seal. King deſired Urry to ſhew him the Writ to 


junttion. 
Ante 15, 93, 165. 


1 Chan. C. 75, 80. 


examine the Writ and Copy, to ſee how far he was con⸗ 


cerned in it, which Urry denied, and King thereupon de⸗ 
livered back the Copp, but diſturben Woodward's Poſſeſ- 
ſion, King being p2olecuted fo2 the Contempt, it appear'd 
ſufficiently, that there was a Diſturbance and Contempt; 
if the'UWlrit was well-ſerved, it was acknowledged to be a 
good Service prima facic ; but when Sight of the Oziginal 
was deſired it ought to be ſhewn, as in Mackalley's Caſe, 
A Bailiff o; Sheriff makes an Arreſt, he need not ſhew 
the Capias; but if the Party requires to ſee it, he muſt 
ſhew it, oz the Party is not bound to obey it; and if the 


Coke's Reports. 


Lord Keeper. 
he Party below 


T 
ſhall obe 


Officer will not ſhew the Writ, the Party may refift the it be will diſpute 
Bailiff, and is not in Contempt fo2 his Reſiſtance ; but de mall do it here. 


tho' it be in Caſe ok Murder enſuing; is ercuſable ; and 
much moze is the Oefendant exrcufable where a pzivate 
Perſon, who is no Officer, ſerves a P2oceſs on him, if he 
refuſeth to ſhew it, when he is requeſted to ſhew his Mar⸗ 
rant, viz. the TUrit, elſe it is he who ſerves the Writ is 
diſobey'd rather than the Writ, and otherwiſe the Incon⸗ 


venienee may be great; fo2 if an Jnjunition be not grant- 


ed, but one ſhews another Writ and delivers the Paper, 
and tells the Perſon that it is a true Copy of an Injunc⸗ 
tion to deliver Poſſeſſion, oz to deliver up a Bond oz other 
Writings, whereas there is no ſuch Jnjuniton ; if he will 


not ſhew it, however J muſt believe, and either fall into 


Contempt 02 loſe my Poſſeſſion, oꝛ deliver up my Writings 
to I. kitow not whom; and what Remedy then? Foꝛ tho' 
in eventu rei, if J diſobey J ſhall be free, becauſe there 
is no G20und of the Writ, yet J am in Danger and in 
Doubt till J can examine it; and ſuppoſe it be true, that 
ſuch Injundkion was, yet poſſibly'J knew not of it, and 
then it were very hard that the bare Affirmation of a Stran- 


ger, who ſerved the Ulrit, Ir may be is unknown to 
| 2 


me 
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(W's * 


me, (and they are commonly mean Pertons who ſerye 

Pꝛoceſs) ſhall put me on a Dilemma, either of Contempt 

of Loſs of Poſſeſſion, oz the Mke; 0 ME 

But the Loꝛd Keeper declared the Service ſufficient to 

ground the Contempt; foz if he chould deliver it to one 
Party, if he keep it, how ſhall the Reſt be ſerved with it? 
His Lowlhip was going to the Council, elle it might 
have been replied, that it is one Thing to ſhew it to be 

examined, and another ta deliver it; he was not deſired 
to deliver, but to ſhew it ta be eramined. 2d. Such Mil⸗ 
chief may be pꝛevented, i Fear be ok ſuch Miſtartlage, 
by taking a Duplic at.. in unn 
The Loꝛd Keeper declared, that notwithſtanding the Jr. 
regularity of Jſſuing the Injunction, it ought to be obey⸗ 
ed; and tho' the Diſturbance which was, was by a Juſtice 
of Peace on Uiew of Detainer of Poſſeſſion with Fozce, 
and there was a Detainer with Foꝛte, yet that ſhould: not 
ercuſe it, fo2 then the P2oceſs of this Court ſhould be 
ſubjet to a Juſtice of the Peace, *'o—oR—_ ' 8 + 

v. 1 ( 


Duckenfield contra Whichcott. = 


Rent. not abared (DIR. Jeremy Whichcott, Warden of the Fleet, granted 
Lof: Evic- - pet | 
by Fo. gc. the ſame with ſome Exceptions, to the Plaintiff fo2 
if no Covenant. WM and, I ooo l. per Annum, and 200 Dunces of 
— 1 penny Plate-Rentz His Agent Gibbon gave a Particular ot the 
ment is binding, Chamber-Rents to the Pleintif, to induce the Plaintiff to 
rho' founded on a the Bargain: Afterwards on Complaint ok the Piſoners, 


8 the Judges of the Common Pleas reduced the Rents. of the 


5-4 


Ante 136, 143,164. Chambers which the Pziſoners were to pay, ſo as they 


came ta near a Quarter leſs in Ualue. The JIaintiff 
thereon ſought to be reliev'd, fo2 this Der is compuiſozy, 
and in Nature of an Evition ; fo2 tho! the Thing remain, 
the Pꝛofits which an{wer the Rent are taken away: But 
in Regard: there was no Covenant in the Alignment fo 
the Upholding the Ualues, oz that they were ſuch:! 
The Lozd Keeper conceived it as other Caſes of. Pur: 
Chaſe, where it ſeldom happens, but Things are- over-va- 
lued. He Diſinifſed the Bill. 3 5 ) x 
Other Matters were debated, but Whichcott offered in 
his Anſwer to pay back all on mutual Account, &c. if the 
Plaintiff would wave his Bargain. The Plaintiff was put 
to his Clettion to take the Offer, oz be diſiniſſed, + 


1 Lingon 
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ET . | 
Term. Mich. 26 Car. II. in Cancellaria. 


F Lands ſold where 


ds to Truſtees 
S and n is out of 


ts, to pay De bt Profits. 
he Land iti ſeit: ht 8 Ante 115, 116. 
dolnt rote on Sir Henry Lingon' 8 Mill againſt Foley, who 


purchaſed and Arte aft ls. 


2. Henry ing on, lieben Lands to licumbidnces 


be ſold fo2 1 of Ds the whole Citate being in⸗ 


cumbzed: The Truſtees (id/ Stoke: Part of the Lands, 
fo2 6000 |. and the Truſtees aſligned to him ſeveral of the 
Intumbꝛances b oy * ith is „And Mowed 
good, tho the E olly freed the 709. N 
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Deed in Nature of a Moztgage, and Covenant 
to re⸗convey on Payment: The Money was 
.tendzed at the Day and Place, and refuſed : 
Decreed the Money without Jntereſt from the 

of the Tender, and to re-convey, though that the 

FE ought to make Oath that the Ms was kept, 

and no P2ofit made of it. 


Where and in what Caſes Jnteret ſhall be paid, 02 not, 
ſee befoze 150, 153. Poſt 235. 1 Chan. C. 211, 258, 
1 Vern. 168. 1 Chan. R. 116. 3 Chan. R. 
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Money tendred and 
refuſed loſeth In- 
tereſt. | 


5 Anno! > Regis 27 Car. 1. 
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Miller contra Seophei. | ihrn 8 = 


(I R Lewis Pollard made a. Leaſe fo2 Pears to Sir jobn yur in Truſt t to 
Northcot and others, foꝛ Payment of his Debts, 1 
and died: The Reverſion deſcended: to Sir Hugh üs 
Pollard: The Truſtees, and Sir Hugh, aſſign the 
Term to Stephens by Way of Truſt to pay Stephens 7501. 
Sir Hugh Pollard confefſeth Judgment to Miller; Ste- 
phens receives: the Peofits,' and paps them to Sir Hugh, 
to the Uglue of 800 1. Stephens having no Notice of the 
Judgment, no2 was there any Extent un the Judgment. 
Decreed by the Lozd Keeper, That he account, and the = 
800 l. not to be allowed otherwiſe than as to go in er Satisfaction 
tation of his Debs, vize REYES "Ow 


Anonymus 5 Novemb. 1 I 675. "uk 


Eſlee fo2 Beats ſubjeX to a Truft vebileth Reſid bo- Leaſe in Truft re- 

nor, the Eſtate would but pay the Debts if all ſold; ide ante 63 1 

He payeth the Debts, and reneweth the Leaſe foz a kur- 78, 129, K. 
ther Term, it being a Church-leaſe, and offer'd to account Executor. 


if any Profits would ariſe out of the old Term. 
But 
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But Sir John King preſt that he could not be chargey 
further ; koz if he pay the Debts to the Ualue, then the 
Property is altered, and*Leſted in him, in his own 


Yea een 0 net de nee 
ümeſt, an alt geeonl the new ea zan well a 

übe * Dip the Cxtinl > lena the Spasth. t 
his Caſe, and did he declare that he would renew, and 
take it fo2 the Time ot the old Trims. to the Benefit of 
the Credito28"and Executdathip, and the Reſt fo2 himſerr > 
By the French Law no Churchman can make a Leaſe to 


.any but the old Tenant, unleſs it firſt bs refuſed by the 


old Tenant. Met 
| Low Keeper decreed accodingly. n 
3 3 6 — . 9 4%. +» 
_— Anonymus. The ſame Day. 


Purchaſer proteR- P of Land incumbꝛed with two Statutes pur- 
See r Chan. C. 130 L chaleth in a precedent Statute, having no Notice of 
5 the ſecond Statute. hs, 6, Bec 
Iod Keeper. If he had no Notice of the ſecond Sta- 
 _- tute befo2e he was dipp'd in the'Purchafe, he ſhall defend 


- |» himfelf by the firſt Statute,” whether the ſame were pald of 


07 no, if he can at Law do it, Equity ſhall not hurt him. 
j]uefferſon and Dawſon; on Plea, &. 

Iſta reſponſ. eapta, 2 Anſwer and Plea taken by Commiſſion Wag re- 
where it was 4 X turned Iſta reſponſ. capta fuit per Sacrament”; -&c. 
_ So the Plea was not on Oath, and therefoze rejefted; but 
without Cofts, becauſe the Loꝛd Keeper app2ehended it as 
the Fault o2 Neglet of the Commiſſioners who took it, 

rather than of the Dekendant. 4 | 


7 


Witneſs demur- A Witneſs demurred to an Tnterrogato2p; becauſe the 


claimed Intereſt in the Land, and diſallowed becauſe ſhe 
| 10 not \wear- to the Intereff, no2 what Intereſt ſhe 
Cl imed. | ** T4100: 1 | Ta? ' " YOU n= | 
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2 149 87 dee ont Duke, I 2 
| T Tha it: dated a Settlement In oY OT: 47 Settlement. 
ATED after the Death ol Elizabeth his fopiner ae 7 . 
Wife ertath Conditions vepending an that ME Polt 215, 250 
of E. Abend, ahd was. to ty uh litnefles. to thoſe 


Pofnts': 'The 'Drfej nant. ſe a. Settlement ſubſe; 

quent to the Time,. etre toy e een 0 | 
a tecond Marriage, and Iſſue; of that arrjage D 17 
teen Years ſince ; and the Pes allowed 3 koz it was a bam 
levged at Bar, that in Truth this Bill was but an Arti⸗ 
fice to examine Hy ſecond Yatriage, whether it were not 
in the Uke of Elizabeth the firſt Rad and, ſo. e c 
dize the ſecond Child een. nnn . 

Low Keeper allowed the Pls,” Fits Th dae Trot 


* 8 , * 
1 ww » 3 414 * 1 


Warman contra Seaman, &c. 6. 


8 
1 


* 1 


Athaniel Burton fettied the Lands in Queſtion fo? 266 « Tail. 
Pears, to William Warman and Julian Us. foz 100 Truft. 


Pears. Tulian ſurvived, and granted the Term to Penroſe Ante Fob 236 54; 


and Thomas Warman; on Truft; in theſe Wo2ds : That the 78. 
faid Penroſe and Thomas Warman, their Executors, TC. 
ſhould ſuffer Julian to receive the Profits thereof during 
her Life, and for ſo much of the faid Term as ſhould be un- 
expired at the Time of her Death upon like Truſt and Con- 
2 that They, their Executors and Aſſigns, or the Sur- 
vivor of them; will and ſhall, upon any reaſonable Requeſt, 
aſſign All; 5 all their Intereſt and Right in the Premiſſes, 
to the Ihe of the Body of the ſaid Julian; and for want 
of ſuch Iſſue upon like Requeſt, They, their Executors; Ad- 
miniſtrators and Aſſigns, ſhall aſſign all their Intereſt then to 
come to Geoꝛge Marman and Milliam Carman, Brothers 
of the ſaid, Julian. 

ulian had Iſſue Eleanor; and died: Eleanor died without 
Ilſue; the Plaintiff's Title was under the Bꝛothers, the 
Defendant s Under the Adminiſtratoz of Eleanor. 

At the firſt Hearing the Lozd Keeper, decreed fo2 the 
Plaintiff, but on a ſecond Hearing obtained by Petition 
he referred the Matter in Law to Juſtice Rainsford, who 
certified his Opinion fo2 the Defendant, having heard 
Counſel on both Sides. LEE. 

E e And 


— 4 — 
AP - 


Iſſue. 
Expoſition. 


3 —— — — 2 — — f poten nm . r Omg r e ee 
—T... . 7 — * LLAIIIE SS "ran 
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J und him a real Burde and at fitff though 


> alkenes tos 


Term. Mich. 274 Car. IL i in Cnc. 


and now; viz. the 16th of Decemb. 1675. gave his 


Judgment accozdingiy, . and diſmiſs'd the bill. 
Lom Keeper. At the fozmer Hearing; J look'd on Sca- 


man as que who had; by Decaſion. pf being ie a | 


toner Cauſe,' thzutt hiniſelf into the Eitie, which 
me hold him to atl Strickners; but on the ſecond 1 


ear! 


had gone anatnft Him all al 
fo hole two Citcumttances af out bf the Tau 


in Law, in which ſo my NYE, was 


on the? 
4 again the Bieden fo2 theſe Reaſdits + 


"ft. That the Limitatfon of the Jfſue.of Juliad is tu be 
ſer, and conſequently carrieth bit an 

Eat for Lite t the Jr and the Conveyance 01 Aluhn. 
ment to be made to the Mie, though fo2 the Term to be 
interp2eted fo2 the Life of the. Jfue, as.inWild's Cale, 6Co: 
and otherwiſe all the Jffnes mut Have taken jotntly, and 
not ſucceſſively : But referritfſx it, the Judge hath certifien 
his Opinion to the contrary, and not only that it was his 
Opinion, but-as he inkoꝛmed me, that it was the Opinion 
of all the Judges with whom he had.conferred, and gave 
Reaſons foz it, which J will be made Part of the Order, 


and am content to err in ſich Company. 


Keaſ. 1. The whole Term was to be aſſigned to Julian, 
and then there can be nothing left fo2 the VBꝛothers; but 
this Reaſon is Petitio principii. 

And J am not ſo much moved therewith as was ſaid by 
the Defendant's Counſel, viz. Jt was a contingent * 
tation, if J have Tue, the whole Term to my Illue; 

no Iſſue, to my B2others. 

Reaſ. 2. That the Remainder to the Brothers after a 
Limitation to the Jſue of Julian, is a void Limitation ; 
fo2 if it be taken as a Remainder to the Bꝛothers, then 
they may not take it till all the Jffue of Julian, and their 
Jſlues alſo be ſpent : Iſſue includes all, and is Nomen 
collectivum, and an Eſtate fo2 Life of a Term veviſed to 
A. und after to the Iſſue of A. and fo2 want of Iſſue of 
A. to B. It was adjudged a good Remainder to B. in 
the King's Bench lately, but reverſed in Camera Scaccarii, 
an Erro bꝛought, and a Difference taken between ſuch 
Limitation to Childzen and to the Ilſue; and cited Pears 
and Reeves's Caſe in Point. 


Strick- 


rai, | 
„which appears othe ME; 
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\ Guardian of an In- 
> fant bound in his 
don Eftate by Co- 


Sutkland 14 Ge Coker. 
s venanc of the In- 


teile 2 Lives 
| operas 
fanc: The Guar- 


tween the Infant and the the Plater and 10001. Potion to dan being Party 


JC Silolt Cakes, nn 


ment 


— or pꝛetenden Suarpian, whereby the Inkant infant 
tovenants that the Leale ths ulb be furrenver'; and a new 5 r 
Leaſe Sow x and Fe Cite" 6 Yvonne, fo2 her Jointure ; Agreement. 
But though egal dt ndent 8 no 
Covenant oꝛ Agreement on Patt, dt bs ide arts 
only to ſhew his Conſent. 4 Harriage was had, the 
Portion 7 575 3 TLkuate turrenver' v, 
and the like e put 

The Aide Wen 'Cok alte unge fo2 ler leite, and de⸗ 
creed accozdingly ; and Coker n 2 Truft was 
in the firſt place töpap! Dehn t him, 7 the 
Debts ſhould be pald dur ofaths Traſ: after ter the ce e 3 
Death. e 350317 n 57 bf: Hansen „Mat 07 IN8a9vG 
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Num ur 207 Bid: aeg 190.” nr: 


274. N 
1 Chan. Rep. 159. 


2 ig! ut n. 2 

„ Putchnter oe the Trown-Lands-in the Time of 

the fate: Mar; ſells: Part tu the Plaintict, ar v 

Covenant Bn make cobenants to make further Allurances: pe on 

_—_— —_ the King's Reſtitution ka; 30g h;/ had a Leaſe fo 
Covenantee pur- Pears made to him under the King's Title. 

chaſeth it. - Decree was he ſhould align his Term in the Part he 


Sce 1 Chan. C. 2 52, 
259» 287. * ſold, 


Sir Hugh Windham and Sir Robert Atkins, 
Plaintiffs; Henry Lord Richardſon, Bayly and 
others, Defend ants. 


4. mortgageth to T Homas Low Richardſon ſeiſed in Fee 1663. #tknow- 


gs 1 == ledged' a Statute of 10001. to J. S. and the 2oth 


ſed in Fee of the Of June 1665. moztgaged the Bano2 of Aſhwood in the 
Manor of Abu , County of Norfolk to the Plaintiffs, fo2 2000 l. and the 


acknowledges a 


Statute to B. and T wenty-(econd of June 1665. two Days after moꝛtgaged 
after mortgages the Part of the ſame, and other Lands, (as was at firſt ap- 


ſame Manor to C. 


*%* * was" 4 
22 — 1 


and after mortga- p2chended) to the Defendant B. The Wo2tgago? dies: 


N 8 of * Henry is Heir. Bayly the ſecond Poztgagee agrees with 
r an ä : 
8 Lands ro p. D. the ſecond Mortgagee purchaſeth in Bs Statute. The firſt Mortgagee ſnall 


not be admitted to ſer aſide the Extent on Payment of what is due on the Statute, without 
Payment of what is duc on the ſecond Mortgage alſo. N 
Marſhal 


1 


Tenn, Hill. a & 28 Cr. II. 
Marſhal anether Defendant; Executve at the Contzt 
to put the Statute in Exetuitem nt his Game and to pa 
Marſhal the Debt due on the.s 


in Uühcellaffla. 


Statiitey offer. ſukh Time a 
the Statute ſhould be extended, and an Amignment 


| | Hon 
JJJ;ͤ;Bã 1 the! Stage (oottenved in _.. . 
nen oft 17 E307, 6 7 $0: .gÞ ,18 

tis Rey 


whether the Plaintiffs hall be av- 
Ni A POP 


t E 1200 J. 
without Payment of the 20001. due on the ſecond Mozt⸗ 
gage, Hl the Statite, is ſatigded, actuing to the 2870 
ed Game, and not acrozding taithe Junite ot the Det 
in Cauſto se 5 046 af ord zi 12 unde 15 Nang e 
Objcet. 1. The ſecond Boztgagees are in ſuch Cate 'pes- 
_teited ngainft-a:fFouner Moꝛtgage offly.'dft this Reaſon, Be⸗ 
cauſe dbey ure infitie to Equity by taytg our thele Dont) 
_ truly,pn/theirMnetgage;-acid+afetntſtled;in:Vaw by pu 
chafing! in-the-fomner :Incumbzante;' ſo that having Tide 
in Lam and Eguitz, be that hath on a Title ia Equity . 
ſhall nat uva again Law and quite Bat Bally hut) 
no Title: in Kam fo: thangh the Stätlite de extenven, | 
yet it is not aſſigned to him, and he harh nat pet pats the 
12001]. and the Plaintiffs: ate Kab to diſcharge him of 
that: And ſo offer, 49 | | 
Object: 2. The Defendant hath in his Moztgage made Ante 20, 33. 
after the Plaintiff's Moꝛztgage, not all the Lands moztna- yn” wn 
ged befoze to the Plaintiffs, but only Part thereof, and 
the Statute covereth the whole: Mom if the Defendant 
may by the Purchaſe of the Statute thereby vefend him- 
lelk as to what is in his Mortgage, vet he may not de⸗ 
fend himſelf againſt the Plaintiffs, as to ſuch Lands as 
are not in his Moztgage : As if A. acknowledge a Sta- 
tute to B. A. being ſeiſed of the Manoꝛs of E. and C. and 
after A. mo2tgageth E. to one, and C. to another; if E. 
purchaſe in the Statute, he ſhall ſecure himſelf againſt all 
Men lo far as his own Debt is, and alſo as to one Yo2t- 


gage, but not to both. | >. 
The Loꝛd Chancellor was ſtrongly of Opinidn againſt 
the Plaintiffs in both Points, but ſome Queſtion * 
l ariſing 
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 ari6ng, vin elherher any of the Lund moꝛtgaged to the 
Piaintiſfa wetr in the fers, gage o? n? The Cauſe 

Wa na off.vn:-Paopoſitions.: 1} ''0 2119 199 e 
2 1611; Naum un 0n6 Wong e I eee ene 
1 19, 80 ;; Note ; Neid Man he natned. Debut, who [SÞ}dper to 
$:, 84, 208 bea Clitnels in the Cauſe, the Plaintiff mulk by ozder 
Pon 21. ſtritze out is Name heut Anſfwer, but after 'Aiſwer he 
Fey may by oꝛder examine him as a Wirneſs „though his Mame 
ber not ſtruckunut ot then Pill, it he be otherwiſe 


tent, as if-þe!dſctaims) or have no: Intereſt, o2 valy as 
3 Truſtee, N S TRE ff; 110 Ui 
an wh 37; 1134 Tec $4 * * 
Ur e Ha, gti wy | 91 111 
} Oe 0: 1 | * Gh contra. Peruys. Jt fi: 10 5 - of boy 
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CArtwrightyerhibits a Bill againſt Pettis : "They. were 


Ireland. ä 
No Partition here 
for Lands there. 


Vide ante 186, 19 . an Account of the Poofits, and a Partition df the 
andy. (3013.45; £55 ane T2240 

12 Feb. fe. The Lum Chancellor derlared, that as to 

the Profits the Blil was good, the Perſon being in Eng- 


land, fog they are in the Perſonaity : 'dur as to the Parti- 


tion, which was in the Realty, he could not here proceed, 
fo he could not award a Commiſſion into Irelands And 
the Blll fo2 d Partition was in the Mature of a Writ of 
Partition at the Common Law, which RP not Inn! 


land fo2 Lands in Ireland. a eln 
See before! 289. and the Notes there, Fits os 
18 
EF & LIF 
haze : 
— — — —— — —u-— ———äͤ— — 


Wn DE 


4 Joiritenants ot Lands in Ireland; the Piaſnrir 


be PP SS aofk ah Laws oath ans a. 
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Charles Price Plainti 7/8 ws Elizabeth Morgan 
5 and Herbert Evans, Defendants. 


nes Morgen, on the Marriage of Gicel hits Marriage Settle: 
Daughter to Thomas Price, Father of the Plain- Ante , 209. 
tiff, agreed to pay to William Price, Father of Poſt 250, &c. 
Thomas, 1000 Marks fo? her Potion, and 

William Price, the Gꝛandkather o the Plaintiff was to 

ſettle Lands on Thomas and Cicely. The N N was 

made, and all the Poztion pain but 1181; 38. 2d. which 

Giles Morgan did keep in his Pands vecante the Tointure: 

Land of Cicely was incumbzev. William Price, to whom 

the 1181. was due, made his Till, and thereby declared 

that 118 1. chould de paid to Henry his pounger Son in 


Truft to take off the Intumbzantes on the Lands, and 


made Henry and Anne his Executozs, and died Anno ho 
1634. 
i Mich, 
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Term. Paſch. 28 Car. II. in Cancel laria. 


Debts. 
Tr uſts. 


Waſte. 


nnn. 


Nich. 16 2%, Thomas finding the Land not diſchargen 


erhibited his Bill againſt Giles Morgan his 'Father-in: law” 


who owed the 1181. and 
therewith to clear the Et 


and the Land, Arden ed 2 To his Bill Giles in bis Anſwer 
did confeſs the ** ty 15 be UNRalD und 


e 

ux it; on uleh went 
to pop Publicatiof; butbefoze Hearing ade 
W. Morgan his Erecuto2: But yer Thomas bought on the 


Cauſe to. Hearing, /againſt Henty ann (William Morgan, 
Executoꝛ of Giles pꝛeſent in Court, (as the D2der at bear: 


225 who was to receive it; and 
t the 118 J. might be paid, 


ing N that W illiam, Morgan conſented to pay the 
118 


' Whereupon it was decreed the r 2th of October; 15 Car, 
That Sir Ed ard Salter take the Account what was un- 
paid of the Pöztion, and a Courſe virefed foz taking of 
the Incumbꝛance; and if William Morgan will keep the 
Money in his Hands any longer, he is to pay Jntereſt, 

A Repo2t was made, and a Decree d2awn up, _ 

Thomas Price dieth, and Henry Price dieth; Charles 
Pries paid the Incumbeance out ok his own Eſtate, and 
takes Adminiſtration of Henry Price's Eftate and of Wil- 
liam's. William Morgan, Executoz of. Giles, deviſeth by 
his Mill ſeveral Lands to his Executrir Elizabeth, and 4 
Herbert Evans Dekendants, to be ſold to pay his Debts: 
The Plaintiff pꝛays Satisfaction out of the Perfonal-E: 
ſtate of Giles and William Morgan, and out of the Lands. 


3ſt. Much Debate aroſe, Whether the Bill was a Bill 
of Revivoz, o: an Oziginal; fo2 after ſo long Time the 
Low Chancellor on hearing the Cauſe, it being then re- 
pꝛeſented as a Revivo?, o2dered a Diſmiſſion: But on ſe- 
cond hearing it appeared to be an Oziginal Bill, and * 
Decree ſet fozth but as Evidente. 


2dly. But difmiſs'd Herbert Evans, who was no Eieckts, 


Devaſtavit by an hut Deviſee of Lands to ſell to pay Debts, fo2 his Low- 


Executor. 


ſhip declar d that ſuch Pꝛoviſion to pay Debts, did not ex⸗ 
tend to Debts of the firſt Teſtatoꝛ Giles, no2 to make Sa- 
tisfation out of the Lands, if William Morgan, Executo! 
ok Giles, Had waſted the Eftate Perſonal of Giles to the UGalue 
of the Debt, and ſo it became the Debt of William in Equity, 
and he while he liv'd liable in Equity to make Satisfaction 


to the _ of ſo much as he had waſted, and in a: * 
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Tom Falch 48 Ca 11. in elan — 117 


the Lands veviſe to be ſold * eee of Debts ought 
to be r I 1 Fd 05 V Ven Wl) (cs | [IF N 


V Low Tas though by the Wannen wake. when Watt. 
the Etecutaꝝ waſtd 85 hi ne > po not be tiable, be- + oY 14, 106, 
cauſsit.1S4 Perfoknt Mrong; otherwiſe here, and 116, 242. * 
the Common Law will come = ape a and thereroze 2 Chap. R. 94. 
whatever Ente ar Sytes is tone to Blizdberb, or kd the. ven. 15" 
Hands of William, which Willity her-Teſfats? wurd, the M. zo. 
Perſonal Eſtate or William in the Hands of his Executrix 
ſhall anſwer. _. .,. - 
But the Charge, 62 Duty Which ten dan Wünem bvoß 
1 915 0 the Eſtate of Gyles is nat ſuch. u Hebt as ts. with- Fe 
his Till, whrh, he willeth dis Taung ta be ſary Wt > 00s 54 
Jayment of his, Debts; fo1 it. is not p2dperly a Debt by or ef 
ontrai, but a;Oebt-02 Duty atflitig er maleficio, which a op” 
J hold not within. the Meaning of his atm. CTherekoꝛe eee 
diſmiſs. the Bill as to Herbert, and let the other Deken⸗ 5 
dant Executrit actount atcoding to_theſe Direftons. 
Moſeley any Maynard's Cale was kiten at the Bar, 


Anonymus 


Fa Sit be lu Ken foz a Debt toꝛ Rent by Leaſe Efe. 

Parol oz Simple Conttaa, and beginnerh within Time le 
of Limitation, and be diſittined after the Time of Limita- 
tion, the Court well not oder the Dekendant to take no 
Advantage of the Statute ok Limitatton, ſee Boſcowen 
and Boſcowen's Caſe. But if in ſuch S Sult the Party be 
ſtayed by A# of the Court, as by Injunckton, &c. it is a& of court. 
otherwiſe , fo2 the Act of the Tourt ſhall do no P2eJudice, Ante 93, 213. 
as in Caſe of Demurters at Common Laws. 


Inglet and Inglet, g 
Itneſſes examined to the Damage on Preach of Re. examination. 


Covenant not re-examined on the ſame Interro⸗ vu ante 80, 54, 
gatozy, although ſpeaking in the firſt uncertainly. 
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„ 55 India Com mth} contra Mainſton, 0 hays 


an Account 1. of, WS Pra ers; and charged 
3 hum tuitih di vers Dereipts and Om e bi 


Books of Hecpunts, i which he had: 72 and de: 
_ livered :..'To which, the Plaintiff We e 
"Gee ow! ih Plea dae. i in 


5 11 $41 4315 51 40 


Fadlor of Falt- In- HE. ele had. one chief. 9 5 at neh und 
dia Company to 1. other inkerfo:  Faitozies, as at Jambee and other 


re- account. Places in which the F actozy, VIZ. their Agent and Eouncj 


Vide ante 6, 11, 


1, 198. there had Power to place other Faitv2s-iind Chiefs, an 
oft 241. to inſpett their Accounts, place and difplace'them;” Bantam 


M52" C. 25,46, FaT&02Y and Council placed the Defendant. chief Fav: at 
76. 


ambee, wha ats in that Service ſir Pears, and then gave 
his Account to the Faito2y at Jambee, which was dert al⸗ 
kowed, and then was again re⸗examined by the Chiet and 
Council at Bantam, and ſent to the Companp here: And 
here the Company dꝛew many Exceptions to the Deken⸗ 
dant's Accounts in Writing, and ſent them to the Fatozy 
at Bantam to inſpeit and examine, which they did; and on 
full Perufal and Examination thereof they allow D the Ac⸗ 
counts and Ddifallow'd the Exceptions, and made a Bal- 
lance of Poney due to the Defendant, and charged the 
Company here with Bills of Exchange to pay it. Che 
Defendant returned into England; the Company paid 
Part of the Bills of Exchange, and delivered to the De- 
ſendant divers Goods of the Defendants, as Pepper, 
&c. but now ſue fo2 an Accaunt, ſuggeſting the ſame Er- 
rozs and Oeceipts fozmerly taken and examined, and dil⸗ 
allowed: To which the Oefendant pleaded the Matter a- 
fozeſatd, and that reſted quiet till he pꝛeſſed fo2 the Reſidue 
of his Money due on the Account and Bill of Exchange, 
and farther that divers of his Gouchers were fozcibly 
taken from him by the King of Jambee, a Heathen, and 
his Books and many of his Uouchers delivered up to the 
Fafto2y at Bantam, without which he could not account; 
but the Company now offered that he ſhould have the Uſe 
ok his Books. 
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Term. Paſch. 28 Car. II. in Cancellaria: 
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Che Low Chancellor diſallowed the Plea, and that 
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Noy contra Ellis. 


* i. 


« © * 
Dig 00 ne es 


\ Ofifiow | mortgaged Lands to Joſeph Noy and his 
Heirs, the Condition was to pay the Boney at a 
Day to the Boztgager, his Heirs, Executozs, Ad- 

miniſtratozs o2 Aﬀigns; the Money was not paid, 

the Moztgagee entred and died; thee of the Oefendants, 
as his Heirs entted; Julian, Cite of the MWoz2tgagee, takes 

Motrzage » Money Adminiſtration, then bzings a Writ of Dower againtt the 

2288 * Ex Heirs; and others bring Aﬀions of Debt againſt the Heirs 

Aro ed net ws BN Ponds, wherein the Moztgagee bound him and his 

the Heit: Heirs; the Wife erhibits a Bill againſt the Peirs and 

| Chan. C. 283. 24 the Moztgagoz, that the Moꝛtgagoꝛ may tedeem, and the 

x Vern. 412, 21. Peirs reconvey ta the Moztgagoꝛ, and that ſhe as Admint- 

2 Ventr. 348, 351. ſtratrix may receive the Money; and decreed acco2dingly. 

The Objeitions againſt the Decree were, viz. 
1: The Condition was to pay to the Peirs, Execti- 

to2S, &c. 

2. The Moꝛtgagee had entred, and by his Act, as far 
as in him lay, made it Part of the real Eſtate, 

"1: b. - Plälntiff by bꝛinging a Writ of Dower had fs 
done alſo. 

4. There were no Debts, but Aﬀets ſufficient with O⸗ 


verplus. : 
d 5. Neither 


dtd et. 5 ore 


401 other's were any — MD begab. 
aw nde the Eſtate ta the Heis, Sitterg ok 
— . — Adminiſtratrix Ay in by the 
(poſition: of the Moztgapee; andrit were hard to 
ae en bre -Eitate: Tom che Peir ta give it to; an 
trix, hg onght te be leis 'fgvoured: than the 
Helps IT wuſt be:obthe,. Blood, An Adminiſtra⸗ 
tion ma Stranger, and Shether he be or not, his 
Ec dds Come only-by thr;Drblnary. -- üs ung 
The Precedent; n Tilly and nn and others 
wag etod, as: 3617) IBS Tis) 3} vine ian F nenn 
2 ſthttanding the; LogChancellvr, decreen: ut ſupra. 
be 45 e-had; conſidered alt:the Pꝛecedents, and held no 
Difference, where Payment was to be to the heirs and Ante 29, zo, 32; 
Gxecgtoꝛs, en the Erecuto2s only t But in Caſe the , Kc. 
Mone had been pain at the Day ol Payment to the Heir, 
there it was welt; ta the Heir; but if it were not at the 
Day, then ait ſhowy xeturn ta the Perſonal State, ko; it 
came from thence, and ſhauld return thither again, and 
laid, it was, needful!that Point ſuould be ſettled; and ns 
ue what the Law is, i it be certain, as Chiet Ba- 
ron Walter ſaid; and concluded all Yoztgages res) to 
ihn. Perſonal Cftate though made in len., rde 


"I ny} 111 2 50 4 Hain r. © 5. 
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Culps Epp pper ard, iltir YR anne Culpeppet 

5191311; GE 93 140 £ 77 Fi 
IR Thomas Qulpepper the F atber, the 2gth of Februs 
arys: 1642. by; his Mill in Writing deviſed, That it 
all his Debts might be paid aut of his Perſonal Eftate; oz 
out of the Rents;and-Pzofits/of his Lands, then Henry 
Culpepper his Bꝛother, and Sir Nicholas Criſp; who he re⸗ 
cited to be eſtated in his Lands in Truſt would convey his 
Lands to the Plaintiff, his Son, at his Age of one and 
twenty Years, and receive the Pꝛoſits in the mean Time, 
and made them Executo2s and died, the unn his 
Son and Þeir, being an Infant. 

And luppoſing the Executoꝛs had raiſed ſufficient to pay 
the Debts, 1655, he erhibited his Bill againſt the Execu⸗ 
to2s to have the Lands, being ene and twenty Pears: cf 
Age. This Bill was not * divers Pears, and was 
n only on the Mill, which in Truth was revoked 

by a Deed made by Sir Thomas Culpepper in March fol- 


lowing in Trust, whereby the Lands were: * — 
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of two Parts pb the Deen they have'the-Gitate got on! 
ok the two Pants but or che hate, and there Were rhe: 


agulnſt Henty-Cul 


and in Et 


Deuts, mag ay the 
Milt the Eteratoꝛs han onmp an Authonty th 5 


Gurlances th the Truſt limited in the Wm and Deed. 
In 1660. the/Plaintiff Oupepper exhwited: a nnn 3501 


| -ulpepper,/ the Execute, und others to the 
LDL TG ION GT302 RE 29- UOIE $107" 

And a third Bill agaluck Herry"Culpeppir thy 'Gtepiitor, 
and Sir Robert Auſtin, to the fame Pubpule3* Put” herein 
charged not wy the ſaid Mill, but that the Difendant 
pretending to che Lands ſome Title ume other Deen 


'02 Mill had entted, &c. and pꝛayed e atcbunt ? 
Ste Robert Auſtin by Tete and Releaſe daten the 


16, 17 July,. by Advice of Serſtant Broom u Pex: 

uſal ok the Deed made the 9th ol March 164 ker the 
Cuil (but ie ſeems he was not acqtiaſnite® with he Wii) 
Foz à full Conſtderation, viz. 1120 L. (acualty pad $551. 


and the Neſt then ſecured) vin purchaſe the Lande enn Dine- 
tlon being not woꝛth above 55 I. per Anfſüm; at ſhis Time 


Sir Robert Auſtin was named Patty in the laff Bin no 
Pꝛoteſs taken out againk him kill November, 16614. 
Sir Robert Auſtin anſwered and died, Sir "Ji Ruſtin, 
his Son and Heir, exhibits his Bill fo2 Relief, ſuppoſing 
Colluſion hor ok the Uncle of the laid Heir and him; 
ith the Anſwer of the Uncleto'the la Vfl amt 
in the 17th Day of June, 1661. the ſame Day wherein Str 
Robert Auſtin: pttrthaſedz/ and! paid his Money; and the 
Sttving P2ocefs on Sit Robert Auſtin in November after; 
und it was pꝛoved that the Plaintiſt offered Henry Culpep- 
per Son of Henry, the Uncle, that he would quit his Fa⸗ 
ther, Henry Culpepper, of all Accounts, and refeaſe him 
ff \p be he would comply with him in the Accounts; -foz he 


fatd he intended to lay the Burden apon Auſtin, and ik he 


would ſo do he ſhould not want for 20 Angelis; but the 
ſame-Witneſs on the other Part ſwoze He did not accept 


thereof, but faithfully managed the Account, Culpepper 's 


Bill being bought to an Pearing agalnſt Auſtin. 


Tbe Lam Chancelloz Afhly heard that Cauſe; and 


on hearing ſeveral Ozders made in Auſtin's Cauſe, di- 


"refed an Account with ſperlal Direffons, (inter alia) an 
Account made by the Uncle in Pꝛeſence of the Plaintiff to 


be conſidered. | 
Th I Now 


——  — —— — —_— — — RD Ce Ei 


Tem. Nich. 28 Car. ©, a in n Cancellari: A 


© agg. Cates as has 


— „„ͤ„ #4 _—— „ 


Nom, Auſtin's Cauſe coming to be heard by the Low 


Finch, many Things 1 moved, and that this Cauſe 


could notTeceiveunp final a ui e kin che Accounts 


# © PE «4 


#44 


K were A . agreed and reſolved : 1. . Truſt to a. 


by the Truſt in the Mill to fell, che Purchaſer did pur⸗ 
chaſe at his dwn Peril, if the Perſonal Eſtate and Pzofits 
of the Land 3 were lukficient, and afterward beca 


Weng ent. ige 2:43 gat 2 9 +} 2 


2. But it the Truft u were as in the Deed, the Purcha- 
ſer was ſafe ; fo2 the Uendo? is liable, not the Purchaſer. 
Jf the Conveyance be to ſell to pay Oebts, it pertains 
not to the Purchaſer in ſuch Caſes to inquire if the Oebts 
be ſatisfied, eſpecially when no Schedule of Debts is 
made to ground his Enquiry on, elſe no ſuch Truſt could 
ever be erecuted, 


. But in this Caſe the Hefr (who is intitle to the Lis pendens. 


Lands after ſufficient is raiſed, to have the Lands by a vide ante 85, 115, 


116, 201. 


Truſt implied, and a Truft reſulting on Conffruftion of 
the Truſt though not expꝛeſſed) doth attach his Claim by 
erhibiting his Bill, and then no Man map purchaſe after 
the Bill Lite pendente: And when the Bill was erhibited 
againſt Henry Culpepper, the Cruſtee, it will bind him and 


all claiming under him, pendente lite; and it was imp20- Note; No Proceſs 


vident Counſel to make Auſtin Party to give him Dcca- chen ſerved: 
ſion to queſtion the Account, and however now the Account 
muſt go on. 

But J objeied, that then it will lie in the Power of the 
Heir to hinder o2 delay Sale oꝛ Payment of Debts, fo2 he 
may erhibit a Bill when he will, and no Man can tell 
what the Event will be at the End of the Suit. 
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— Privi- E 10 Chancellor disc vecliired; that at was 
Been, Widow, * late reren by 'thÞ"Lows't"Pavilanivnt," that 
But 1676. reſol d the Widows of Peers ought to have nd Paidilewe of - 
— 2 —— Parliament, becauſe they are not to be called to Council; 
that the Widows And kite the Lid) Mohun's Cate, though koꝛmer ly they 
had , Parliament hi been affowey- t; but they are . * B of 


Privilege. Peers, not to be arreſted. 


i799. 


w [ *© 0 : 


Df Noblemen, &c. and their — a w tg 
proceed againſt them in DOT vide Curſ. Canc. F 
7 be 1125 490 to 500. | 1 Chan. © 2215 . 
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E contra jd Viry. 35 5 January 1676 | ba 


libris, to pay 200 1. which ſhould have been qua- 229}: aided: 
- -dringentis. The Defendant was ſued in Chan- here as by judg 
cery a8: Þeir and Erecuto2 to the Obligoz, the went at Law he 
Obligo2 having bound him and his Heirs. - The Platntiff * oper 
had Relief, tho' the Defendant offered to admit the Bond 1 Chan. C. 84, 284. 
to be 400 I, and ſo try. it. 

Che Lo: Chancellor decreed an Account before a Ma⸗ 
ſter of the Pꝛoſits ok the Land from this Time, vir. of 
the Decree, becauſe the Dekendant offer d not lo in his 
Anſwer, and at Law on Oyer, the Gariance would ap- 
pear: Pet the Dekendant offered not to demand Oyer of. 
the Bond at Law; but it was now too late objefed, the 
Heir could not be bound but by Writing, and this Mri⸗ 


ting binds him but in 401. and the Executoz could not 


pay it without a Decree, without a Devaſtavit to other 


Creditoꝛs. | 
Lozd Chancellor. Then the Plaintiff hath Judgment 
here, he ſhall have the ſame Advantage as at Law. 


\ Viltakeg in Deeds, &c. aide, vide ante- 43, &c. ib, 
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Serivener anſwer- 
able on a fraudu- 
lent Sale. 

Vide ante 77. 

Poſt 242. 


* 


Perkins contra Avery, Brown and Baker. 


| 


"\Heyphilps Perkins, whoſe Executo? the Plaintif- ig, 

- polleſled of certain-Pieces of Hangi 75 put them 
into the Hands of Avery an Gpholſter to fell. fo2 him; 
but having Occaſion fo2 Boney, deſired Brown, who was 


1 Chan. C. 94. Scrivener, to lend him N which he did on the Dang- 


„Wulf YC 


* w we 


ings, and enqufred firſt or Avery; who was his Conſe, 
and Neighbour, of the Ualue of the Hangings, who in: 
koꝛmed him of the Ualue: Afterwards Theophilus Perkins 
bozrowed on the Hangings 1001: moze, and gave a Judg: 
ment alſo fo2 the Debt with Intereſk, che Wangings being 
ſtill in Avery's Hands. Avery ſold the Hangfngs 

under Aalu, but whether Baker o2 Brown knew of the 
Sale? they pꝛetenden they did not, and denied that they 
knew: But Avery after. his Sale Deſired the Plaintif 
then Executo2 of Theophitus Perkins, to fell them; who 


| 1 ſo to do, unleſs he might firſt lee them, but could 


; the Money lent by Brown was Baker's, fo2 whom 


= — 5 dealt as Scrivener, as they ſald; but the Plaintiff, 
no 1 heophilus Perkins hig Teſtato? Did not know thereof, 
oz did Baker appear therein, tho' the Securities were in 
\ his Mame: The Plaintiff paid the Money and Intereſt; 
the Note fo? Judgment, and fo2 the Moꝛtgage of the 


Hangings, were always in Brown the Strivener's Cuſto⸗ 
dy, and on Payment of the Money delivered up to the 
Plaintiff: But the Hangings being ſold befo2e, could not 
be had; and Brown fatd he had nothing to do with Avery, 
(as one Uiitneſs depoſed at the Payment, &c.) The 
JPlatntiff erhibits his Bill to have the Hangings, oꝛ the 
Calue in Ponep. On a Trial againſt Brown, Baker and 
Avery, direſted by the Court, the Qaiue of the Dangings 
was found to be 800 1]. 

The Lozd'Chancellor decreed the Defendants to pay the 
Money. 

- Brown and Baker petitioned to be re-heard, and that the 
Decree might be explained as to them only; that there was 
no Reaſon to charge them, fo2 they put not the Dangings 


into Avery's Hands, but they were placed in Avery's Hands 


with Power to ſell them by Theophilus Perkins, "and they 
ought not to be charg'd by Avery s Dekault. _ 
I | il 


8 — — — >» : , . 
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28 & 29 Car. I. in 1 Cancellaria RE 
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But my Low Cenceling on long Debate atirmed his 
foꝛmer Decree; fo2 by the Sale and Moztgage Perkins de⸗ 
veſted his Pꝛoperty, and the Ghods became Baker's, and 
Avery became Truſtee fo2 Baker, and he muſt anſwer f02 his 
Truſtee Avery, ho did fell them akte the Poztgage., + 

And though Brown, pꝛetendg/ tg at ag d Strivener nlp, 
and as an Agent to lend Ba Poney, they are 
looked on as one Perſon as to the omg wh fo — 
Scrivener keeping. bby Securities ee er truſted 
him thereby with all, aud he had Power diſpoſe of the 
Ponies, and he undertakes the lame by keeping the Se- 
curities, and ſhall be anſwerable as Baker: And now after 
the long P2oceedings, Ozders, 2g and Trials, and 


Decree, it is tag iate | „ by 3 


4 iu who ns — — * * 


2 


"Term: Hill | 


Anonymus. 23 e _ 


Michaclmas-Term,- That the Defendant thodld ac- od 1 
count, fince which the Defendant was dead, might be en- Ante 161, 199. 


rolled.  . 
(Low Chancellor.) What good wit that da you when it 


is but to uctount? 
(Yz. Attorney.) The. Oetttb © as not only to account; | 
but koꝛ Payment of certain Sums. 1 
(Low Chancellor.) It hath been done, aum is fo at 
Law, if Judgment be pꝛonounced it ſhall be Lauten, ** 
W e n ro 1 * 


% 1 " 
7 C44 9 © = - . » 4 
df a + 14% 44 "I" - - 4 * 


22 ͤ —— 
2 : 3 


= = 2 - - . - 2 . 2 
. — - ———_—— 
— — =p — = — + ——— 
— 8 — — — - -. > uu =; rem 7 l 
* : 4 y 
——— — E = IF 45 —  - =. l 
7 3 
— — — —— — 3 — Ah 4 — on 
=2 — — — — — y — — * 
= 2 
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Craker [1 Ux. contra Parrott & Us. 


; v0 „ 


= he Caſe on Proof. — 5 | 


+..3 Eh: 


 * + 


| Ichard Spior, a Cit en of 3 ban Iſſue four 
; Plaintiff hy. his-{it Wie, 
and thee Daughters, by the Defendant; hie 2 
coand ite; and by his; Mil deviſed in thele 
Wows, (having given thereby ſeverati Legacies:) -: Mr 

As to the Reſt of my, Eſtate, one third Part ix di Wm 
Children equally; therefore my Will is, — the Portions 
that I gave in Advancement of my married Children, ſhall be 
accounted in their Shares to make their Shares equal with 
my unmarried Children; one other third Part belongs to my 
Wife, and the other third Part which I have Power to diſ- 
poſe ; the Legacies by me given thereout deducted, I do in- 
truſt my Wife with, during the Time the ſhall continue my 
Widow; and in Caſe the ſhall re-marry, I do will and de- 
ſire her to give unto my Children the Remainder of my E- 
ſtate, according as ſhe ſhalk thank fit, and dieth. 


The Widow marrieth again, the Remainder of the Thirds 
after Oebts and Legacies, was 1670 l. &c. The Executrix 


after * n, by TUriting recites, that her as = 
1 ary 


Will. 

See 1 Chan. C. 309. 
1 Vern. 66, 415. 
2 Chan. i 141. 
Ante 95. 


Tem Tach : 29 Car. mM in n Cantollana 
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Mary, who had been married by her; and her koꝛmer Pull 

band. againſt her own Incilnatlun, and her the lud Mal 
ry's Pusband lekt Her one Child and no ainfenatife; und 

was gone away; therekoze che appoints te Mary + 0 by 

the Plaintiff 50 U. to the other two Daug S 

piete; ſo as Mary hab 21 Times ag muh the Plc (ei, 

and the other cus Daughters nde Times ad mu 


The Bill complains ok this unequal ae aun Distribution. 
eee 
1 F me J 
I Ver ne 6s 415 


was diſmiſſed by Pi! Juffice ſones; but 80 was # 


to the ä re-frav-the h 19 U 155 

the Diftr on a contra t hit a 

repofed in her by her Husband. 1 115 ve 303M 
The Points debated at the Bar were: . Jun 39} 


1ſt. Whether the Power left to the Wife was not de: 
termined by her Marriage, fs the mga are exp2efs2 th 
he intruſts her oz ſa long Time, vn. us tht Walter 
his Widow; therefste-the having | 
Clauſe; He cannot have the Power 657 Erutk kon 
the continueth his Widow, 8 n 
To which it was objefted, That her Power to diſpoſe 
was, if ſhe re-marry, to give, &c.. ſo ſhe muſt re-marry, 
and then give, &c. 
Reſp. The "Occaſion of diſpoſing is in Caſe of Mar⸗ 
riage, which ſhe may do befoze; as a Power to limit a 


Jointure to a Wife may be executed befoze Marriage, if 


Marriage follow: And Reaſon was fo2 to truſt her no 
longer than while ſhe continued a Widow ; fo2 when ſhe 
married; though ſhe might direckt, vet all the Eſtate falls 
under the Power of her Busbänd. . 
ꝛdly. Admitting her Power ceaſed not in Point of Time 
by her Marriage, yet ſo great Inequality ſhewed ſo much 
Partiality to her own Childꝛen above the other Child, the 
Plaintiff, to whom ſhe was a Step-mother, as that the 
Court ought to regulate it: Thich it was urged the 
Court had Power to do, and to diſpoſe, as the Father, ik 
asked, would have done; and the rather in this Caſe, fo: 
that_ the Father when he publiſhed his Till, declared to 
his Aike what he had, and left her no Charg# but the 
Plaintiff, and ſhe ſaid the would be kind to her, and deal 
with her as her own; and often in her WWidowhood ſaid, 
the Childꝛen ſhould be equal. 


This was much oppoſed : but my Lozd Chancellor ſaid 
in Effet, that he went on other Reaſons than were touch'd 


on at the Bar; he conſidered not the Caſe as Matter of 
Power, 


1 Poder dür by thts 


2 Chan. R 
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Term. Paſch. 29 Car. II. in Cancellaria. 


Decrecagainſtthoſe Then was. mover, there, could be no. Derr 


not Parties. 


Vide poſt 23. 


Power, but ag a Truſt in the (Wife, which was to keep | 
but 


the Childzen in Obedience to her while a Widow ;; 


> 


when ſhe ſhould marry; it was likely that the Reverence of 


the Childzen, would not be.ſ\o-much-as-befoze; and there⸗ 


foze though he truſted; her fo2 the Childzen equally befoze, 
vet when the ſhould marry, he ſeems to give her a moe 


arbitrary Power; but that doth not make the Childzen 


rightlels. 


78 
- 6. 5 4 * FY 
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the other Daughters were no Parties, 


* 


ee, becauſe 


Keſp. They may come in bekoze the Matter, oz how: 
ever we deſire but that this unequal Dictribution may be 
8 #4 7 * Ar ' 12 91 a ' | ' Ta 


| ſet aſide; 


Note; Equity will in many Caſes. control the unequal 
Ats of Truſtees, Guardians, &c. though by the Deed oz 
Will they are veſted. with a Diſcretionary oz arbitrary 
Power. See x Vern. 66, 355, 414, 415. 1 Chan. C. zog. 
2 Chan. R. 141, 146. 3 ho 
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Elliot contra Elliot. 3 July 1677. | 
HE Gzandfather Moꝛtgagee purchaſeth to him⸗ Son truſted by the i 

ſelf the Equity of Redemption; and having two Father. . 6. . 12A 

Sons, the eldeſt took ill Courſes, and had killed $0526: 75 1 

a Pan: The Szandkather and the Moztgagoz M. 56, . 7 
joined in a ConYVeyance to Thomas his poungeſt Son, but * 

no Conſideration expꝛeſſed, no2 Truſt expꝛeſſed; but the * 


G2andfather continued in Poſſeſſion, and leaſed and receiv- 
ed the Rents, and by his laſt Will deviſed the Lands to 
Thomas, but erp2eſſed not fo2 what Eſtate, and died. 

The Queſtion was, Whether the Conveyance to Tho- 
mas ſhould be taken to be in Truſt fo2 the Gzandfather, ac- 
coding to the uſual Rule, oz no? And the Queſtion aroſe 
between the Son of 'Thomas, and the Heir at Law, 


wow AST EPI ee — & he 


66 WASH. — —— — — 29 IE —  _ 
— tee of tie ne, a i amet 
. — 
— 


Againſt the Heir at Law, and to make it no Truſt: 

1ſt. Where the Father purchaleth in the Name of his 
Son, it hath been frequently decreed to be an Advancement | 
and not a Truff, though the Father take the P?ofits and | 
keep Poſſefſion; and though the Father after ſuch Pur⸗ 
chaſe declare the Truſt, yet it is not good unleſs the Truſt 
be declared befo2e oz at the Time of the Purchaſe, | 

And ſa now the Loꝛd Chancellor agreed, 
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Term. Trin. 29 Car. II. in Cancellaria. 


Father is under an Obligation of Duty and Conlcience to 


2dly. Jt was objefted, that the Reaſon why this Court 
had ſo as befoze decreed, was in Purſuance of-the Reaſon 
of the Common Law: A Feoffment is made by the Father 
to the Son generally, no Uſe tiſeth back to the Father, 
unleſs it be expzeſſed, 

3dly.. Che Mill exp2efſing no Effate, contrapicts not the 
Rule; but ane Witneſs doth expꝛelly depole, that the 
Guandeather's Dfrefttori was to deviſe,” &c. to Thomas 
and his Heirs: And another Witneſs depoſed ad idem, tg 
the beſt of his Remembyiince; and asche believed, which 
was not pꝛeſſed as if ſuch Parol Declaration could en: 
large the Mill, but as an Evidence of the Truſt and In⸗ 
tent; and there was Reaſon to do fo, becauſe of the Dil⸗ 


oꝛder ot the Rer Son. > - Nix ks 
kx. A \ 1 8 1 


3% KS 1 > J VS WIR 

But the Loꝛd Chancellor decreed it a Truſt fo2 the Gꝛand⸗ 
father, and took the Difference between a Son kozmerly 
married and pꝛovided fo2, and between a Son unp2ovidey 
foꝛ. In the latter Caſe, if the Father purchaſe Land in 
the Name of a Son, and pay fo? it,-02 convey Land to his 
Son, it ſhall be taken not to be a Truſt ut ſupra, but to 
be an Advancement 92 Þ2oviſion fo2 the Son, [becauſe the 


pꝛovide foꝛ his Child in ſuch Cale; but after he hath p2ovided 
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fo2 him, he is under no further Obligation to pꝛovide moze 
than fo2 a Stranger, and elſe no Father could truſt his 
Child; And this Difference J take, and; ſhalt always ob- 
ſcrve, and the Pꝛook is defeftive to alter the Caſe, ---- | 


* % © „ 


Anonymus. 


End Turney was indebted to Edward Denham by 
Bond, and took ok him divers Mares to barter and 
trade foꝛ in the Eaſt- Indies. Turney in his Return homeward 
dieth Inteſtate, poſſeſt of divers Goods in the Ship. Paws 
poſſeſſeth himſelf of the Goods, and Moyor gets them into 
his Poſſeſſion. Anthony Turney takes out Letters of Admi- 
niſtration, and he bzings a Bill, Hill. 1673. againſt Daws 
and Moyor to diſcover the Eſtate. 13 March 1673. Meyer 
enters a Plaint befoze the Mayo, &c. of London, againſt 
the Adminiſtratoꝛ, on a Bond foꝛ Money, wherein Edward 
Turney the Inteſtate was bound to him, and hath Pꝛoceſs 
thereon. The Officer returns that he had attached NY 
I | urney 


. 


Tp ION 


29 Car. II. in Cancellaria. 
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'Turney by Goods (naming them) in the Pands of  Moyor, 
which were the Inteſtate s, and immediately P2oceſs on 
14, 15, 16, 17, the ſame Days of the ſame Month of March; 
and the Goods condemned in four Days. Denham ſueth the 
Admintſtratoz of the Inteſtate at Law, and by Nikhil dicit 
obtains Judgment on the Bond, Daws doth the like on an: 
other Bond; but theſe Judgments were after the Judgment 
on the Foꝛeign Attachment, and pending the Suit in Chan= 
cery by the Adminiſtratoz: But Denham after exhibitey a 
Bill again Turney the Adminiftratoz, and Daws: but 


there againft Turney, Moyor and Denham. © 
All thzee Cauſes came to be heard together: Betreed 
int” alia, fo2 Daws and Moyor, to account fo2 the Eftate 


which came to their Hands, Books, &c. to be bzought in; 


the Eſtate, over and above juſt Allowances, to be diſtribu⸗ 


ted pꝛopoztionabiy among the Creditozs, actozding as by 
Law they ought to be paid, and that the Judgment in the 
Foꝛeign Attachment ſhould be let aſide, but the Goods te⸗ 
turned fo2 Denham's Adventure, to be no Part of Edward 
Turney's Eſtate, Moyor pꝛotures a Re-hearing,- and infiff- 
ed, that his Debt being by Bond, as well as the Debt 
to Denham and Daws, it was hard enough on him that the 
Judgment which he had on the Fozeign Attachment was ſet 
aſide, fo2 he had therein done nothing illegal, and it was law- 
ful fo2 him to ſecure his Debt by any legal Courſe, but as 
the decretal Oꝛder is penn'd, he ſhall not only loſe the Be⸗ 
nefit of his Judgment, being firſt and pꝛetedent in Time 
to the other Judgments, but ſhall loſe his Debt; koz the 
other Judgments will be pꝛekerr' d befoze his Debt by Bond, 
unleſs he may ald himſelf by his Judgment on the Attach- 
ment: But he declared, and was contented that this Judg⸗ 
ment ſhould not pꝛejudice the other Debts, but all to be 
paid ratably and p2opoztionably, ſo that he might have a 
Share of the Eſtate equally, accozding to the P2opoztion 
of his Debt; but that as now the Oꝛder is penn d, he will 
be wholly ercluded till the Debts to Daws and Denham bg 


paid, which may ſwallow the whole Eſtate. 


Chancellor. Jf a Suit be begun in Banco Regis, Commu- 
ni Banco, &c. no Fo2eign Attachment fo2 a Debt, &c. ſhall 
pꝛevent the Judgment of that Court, no2 ſhall it pꝛevent the 
Judgment of this Court, &c. and therefo2e J confirm the 
Decree made, and ſet aſide 12 1 and Judgment 


on 


Moyor was no Party to that Suit, and Daws had a Suit 
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Rh; and miſtook it, 


Tem. Trin. 29 Car, II. in Cancellara. 


the Þigh-wa 
and went in a By⸗ way, theretoze take | 
TTT, in 
Decree againſt one Then it mas objeſten, that the Adminifratoz's Bill 
Vide ance 230. was not fo2 Napment of the other, Ohts, but only ta dif- 
| cover the Eſtate, and Denham no Mazty to that Suit of 
the Adminiſtratozs, and Mayor no Party to Turney the 
Ayminiftratoz's Bill; but Daws was, and Moyor no De- 
fendant to the Bill of Denham, therefoze he could not have 
any Decree againſt Moyor as now he hat. 


Chancellor. They were all bzought_ to hearing toge- 
ther, and Reaſon was that it ſhould he ſo, and on hearing 
of them, the Juſtice which was to be dane on them all ap⸗ 
hangs nnn and you ſhall not fever 
Foꝛ in all Taſes where Conſcience is the Judge, Equa- 
Uty is ta be the Rule of Equity, vide ante 54, 117. 
1 Chan. C. 295, 223, 248. Noz will Equity regard Fong 
02 Oꝛders of Court, where the Right, &c. is apparent. 
Vide ante 3. Poſt 251. e W 


on the Fazeign Attachment: You fozſook 
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Exdinando Gorge did, 


bo Articles ſealed; covetiant intetet lot ae. 
it pay Hilliard the PMaintiff's F ather 27 oo l. , Ie cate 150, 152, 
Vis Interett in a Plantation in Barbadves; with Cd“ 133. ; 


venants to entet into ſeven Bonds koz the Boney, Chan. C. 2115 
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3001. each Bond. Gorge enjoyed the Plantation, but nds &c. ibid. 1 
Conveyance made to him; but Hilliard died, and made L 


Speake un Hel Exetutozs; in Trult for the Plain of 
tiff an Inkant. 6051. was paid : Hely (Five'of the Bonds 
being due) delivered them up; and takes Bonds of the 
ſame Sums in the Name ok himſelf and his twa CozExe: - 
cutoꝛs, and excuſeth himſelf; becauſe Gorge had receiv d a L 
Commiſſion from the King ta go to Suranata;”&c: And 1d 

to mend the Security, he took five new Bonds; but by | | 
this, 500 1: Intereſt was loſt ta the Jhfantz 15 t: ü 


. nil di n 28 144534144 1 MT 
Loꝛd Chancellor decreed the Paymen 
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t to be made accod- 
ing to the Times of Payment in the firſt- Artieles; aun 
Gorge und Hely to be chatgen therewith, : notwithtfanming 
that Hely had on taking: the new Bonds releaſed Gorge ot | 
the Articles. 28 J 8 I. Fat mon 
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Bray compar afield. 
h the L to his elite fo 


Term deviſed to A. Elkee 1 | 
for get and tl rs 2 4 
to t Body of A. ot the 7 EE 


Vice > aan C. nts ro ide 5 Ke ee dieth without Aue: 25 
269 1%, 26h, ueſtion w he e e Þusband o 
5 the Wife ver 00 have {hv Refidu i h tm? , 

(Pemberton) Pad the Deviſe been to the Wife and the 

Heirs of her Body, the wholexTerm had been hers, and 

any MT e 1 Executozs 1 have had no⸗ 

thing; but 1. deviſed to he er nd afterwards 

to the Þeird.o Eder Bong which Gag an h but an 

Eſtate fo2 her 245 and after to her Heirs, &c. Now the 

Won. (Heirs) ig a good Won. of Purchaſe, and the Heir 

ot or bg (hall take by i 4 33 Fer Caſe 

the Deviſe had geen tot e fo2 Life, and after to the 

Peirs of a Strͤnger, thete'ſf chonld hade veſted when it 
fell, in the Þeir of a 'Stranger as a Purchaſer, 
„ ee (Reſp.) — rant that the Stranger; to 
Te - Heir the Deuile was made, uns dend at the Time 
. Dediſe, oꝛ at leaſt at the Tin at the Devidor's 
113 5 (eite quere.) And iohy mot in this ae, when a Wh 
| 8 — — Clays; and ane May the Teſtatoz's 
Mm and Meaning will take Eff, but nat t the uit, 
be:erpounden the other May, then that Expoſition ſhall be 
taken, whichdtanos beſt with the Teſtatars Meaning; fo? 
the Cike hall have it tog her:Life,: and the Heir after as a 
Purthaldt; lait the other ay of [Expoſition excludes. the 
Peir : In Caſt of a Freehold Hmited firſt ta the Anceſtoz, 
atidraſter wardg mediately oz immediately; the Mop Heirs, 
att d imitatian; fo2 Meir and Anceſtoz — but not 
Heir and Teſtatuz of a Uerm, and the Remain der after 

the Limitation of an Intail is void, 

Aa., un TO 03 ee 303 0372100 Tolforrinet I org uk 
CLo2p Keeper contra: The. Teſtatoꝛ meant au I | 
the:TUife;i which: cannot be, becauſe then chere ſhould be a 
Porpetuity ot n Term; and though: there be Difference in 
Moꝛds when Land of Freehold is deviſed to one foz Lite, the 
Remainder afterwards to his Þefrs, mediately o2 immedi⸗ 
ately; and where a Term is ſo deviſed, the Difference is 


in Moꝛds, the Teſtatoz's:Wekhning is the ſame, and new 
3  Effates, 
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Che ide Curſ. Cane. 


vant being in Contempt koz not äntwerihg, was; Chen N 1 


bzowght by ſeveral” Ozders to the Bar; and being indeed rr. 

a. Quaker refuſed to*anfwer on Dath,-'but pays fo e. Time. 

{wer without Dath; _ Juriſdiction. 
Low Chancellor did admoniſh him of the Peril, Viz. 

that the Bill muſt be taken' fo2-trne, entitely as it is laid 

if he anſwered not but he ſaying as befoze, the Chancel- 

lor pꝛonsunced hl: bis Decree, tho' Sir John Churchill not, FE I 

ing of: Tounlel, bi Amicus Curiz, (atv; that this abort 

fo2-Tithes; rſpectatly finall Tirhes, Bus not proper fo EY” ara oaks" 

this Coin, and had not been dv. e 
Chanseller vetreeb fo2 the Plaintiff, end recert'd the 8 
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Waſte vecteed, tho many Reaſons tending to mon. 


Inconveniences, i. mant of Paſture, Shave, eee. 1 N 
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ther veviſeth-to bis rite 2771 Guardian, 
Aa to his 
Son, an Infant. of about ſeven Peat of Axe, and. Fd 


Sort, the Cuſtody and oF 

The ite marries meanly, "Servant, ann he 
vying, the married': Bal mifay Per exton cr: The & 4th 
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fends him 
here he 213 bim a Pjotetant Io 
his re VF 11 5 1 0 that gn 
Child was elolgned Nee 
mine replegiando; und FO Was d 
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Guardians by C 


Term Micha 29 Car. II. cin Gaucellaris. 
eg Chancellor, Mhere there ig g Snardianchip by th 
. ee . Tas, this Tout (will infermendie. an er, 
Parliament. f 92 rz; 
New Caſes in but here being a Guardian by At of Parliament, J cannot 
Equity 103, 153. remove him 92 her; but in this and. all other the like Caſes, 
| they ſhall. giv Security not to marryithe Child infra annos - 
-*--- 7 nubiles, oz Conſent, oz be aſding to the Marriage of ſuch 
po annos qubiles,, during Minonty, without "acquaintitg 
iii Court therewith, bus. J cannot, reſtrain the-Infant 
£71 VIA from Marriage ad annos nubiles, and the Uncle was 0p 
pPered in this Caſe to ſend. fo2 the Boy Home, & % 
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Jones 3d. nid £5 Giltg! 3J 2d 301 eee 

Maſtet of « Sbiz.. A Matter ot 3 Ship, lo appointed. by B. Owner, treats 
— J with the Plaintiſf to take the Ship to Freight fo? 
Merchenr, 0 Tuns, to ſail, from London to-Falmouth, and hene to 
Foreign Sentence. Barcelona, Without altering the Clopage, and there to-un- 
"98, „% Jade at a £ertaln Rate per Tun: And to perfoam-this;"the 
1 Chan. C. 23, 76. Maſter obliges the Ship, and what was therein, balued at 
300 l. and accoꝛdingly a Charter-party mas made and ſeal- 

ed between the Maſter and Perchant, but the Owners of 

the Ship no Parties thereto: The Baffer deviated, and 

commits Barratry, and the Merchant in Effet loſeth his 

. - Uoyage and Goods; fo2 the-Berchandize being Fiſh came 

not till Lent was paſt, and was rotten: The Merchant 8 

Fattoꝛ hereupon ſueth the Paſter in the Court of Admi- 

ralty at Barcelona, and upon an Appeal to a higher Court 


eise 0 y the Pater 
wner 
h allow 


his Cotitrad, de thall be 
Dccalion of ontr 
viz. the Freig Water's Coutratt,. be Raf 
bear the Loſs; and a Contra made by my Counſel is as 
if J make it my ſelf, Anderen in! af of Bottomzp at: 
ter a Uoyage begun, the Walter cannot oblige the Owner 
beyond the Ualue of the Ship, but this, Caſe is, ut ſupra, 
on Contra. n 2 200 Gin) 2288] 2 
G5 3 i Fn I I Low 


utract, he Jhal 


Tenn Mich. 29C Cat. II. in in Clticellith, 


bl Chaneellor. The Charter- party values 
8 certain Rate, and you ſhall n ov the 
er, and that only with Relation to the 1 

the e Bale of the 


and Barratty, 


r 4 le a 0 
bat lot nr 14 Wierd 
be Owners of all Mens Ships and Ein "oh, 


PTY 


Keck. If the Owner had been Party to the Charter: | 


party, and covenanted there ſhould be ſuch Pꝛoceedings in 
the GLoyage, he ſhould on Mon⸗perfozmance thereof have 
been liable to the Damages, and the Galuation of the 
Ship in the latter Clauſe, - viz. obliging the Ship to the 
Perfozmance, would not excuſe o2 leſſen the Damage, and 
the Owner by allenting to the Act and Agreement of the 
Maſter obligeth himſelf. _ 

Lo2d Chancellor decreed ut ante. 


— — ——_—_— © — —— 


The Lady Mary Cope! 5 e 


T. Lady Mary Cope being a Lunatick, and on In⸗ 
ſpetion found ſo, was committed to Mꝛ. Guy, at 
the Requeſt of the Counteſs of Bath; and now Sir Fran- 
cis Fane her Uncle, and Aunt, their Siſter by the Þalf- | 
blood, petitioned the Low Chancellor fo2 the Cuſtody ; 
firſt, fo2 that ſhe was neareſt in Blood; the Eſtate was 
but a Jointure fo2 Life, ſo as no Jmpediment, as in 
Caſs of Guardianſhip where Lands may deſcend: And 
Nearneſs of Blood argueth moſt Nearneſs of Affec⸗ 
tion; eſpecially Guy being a Stranger: And the could not 
be thought to deſign againſt the Life of the Lunatick, and 
ſhe on her Death was beſt intitled to the Adminiſtration 
of the Eſtate, and conſequently moſt engaged fo the Pꝛe⸗ 
ſervation of 7 


Lunatick, who to 
have the Cuſtody. 


Vide ante 0. 

I ore C. 113,153. 
1 Vern. 9, 103, 133, 
262, &c. 

2 Vern. 192, 414. 


Lozd Chancellor. It is no Quettion of Right, but of Vide ance z. 


Puidence; and where no Right, there is no Wrong : It! 
hall never in this oz any Caſe be committed to any that 
will male Gain-of- it; and the Siſter tho” ſhe be not tntt? 
tled to the Eſtate, vet is concerned to out-live her, fo? 
thereby ſhe will be intitle to the Eſtate, and therefoze ſet- 
tied it as befoze; adding, that the Siſter ſhould be called 
to the yearly Account befoze the Matter. 


Then 
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r contra 
An E b Wee bout Bay after- her Hitsband's Catching Promiſe. 
Death, was aten by the Plaintiff, whether the 1e 24361 
fat would matt again? and he gave her a Ottfhee x Vern, 120, 167. 
tjo habe ten Salas! for it if de married again . ban. C. 202, 
and geld e being married, ehe laſnti Fed her and her N. 5 
pusbänd o diſcover: the mil 


» 
- 


. 


12 inen 9311 2 Vern. 60. 
On Demurrer ekt was inſiſted on by Sit J-Churchill and 


others, that it w 0 a catching” Ptomiſrs, and like-to a 
Co Hel 


Wig et hich-th urt will give nd Help at all unto, 


and 1815 gulned from her in het 1 and ten koꝛ one 
is nok Kconftionable' 'Bargain;”- Net 297 ; 


. fY , $5 > 


. «44s 
v An 1181. — I 1 3 \ . " & is 


* 5 IE 


(Jones Aitorn6y.)? The Difference is where it is a Bond 
Penal, whereon the Jury can give no lels than the Penal- 
ty, and this Cale, where the Jury will, as Cauſe is, let- 
len, dee. The Deniiterer was ober rulen, aud the Deten. 
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EY Hill. 29 & = Car. II. in — : 


Addy coma kiarwkit 2 C. 


Wo %zothers, in the Life of their Father, (R. jaſo ) 
peers by Articles. together, That it the 
eave 82 convey his Eftate to the eſpeg, he 
a third Part thereof to the yy + roy LI 
ſhould conver... — 2 n 8 on, then t e pounger 
Son ſhould chi 575 0 den Nc. to the elde. The 
Hlaintiff . 1 — by this Bill to be intereſted in 
this Agreement under the yau er Son, and Hawkins one 
of the Defendants is charged fo know and to diſcover In⸗ 
cumbzances on the Eſtate made by the Father, &c. Haw- 
ins bemurs kaufe he was a Scrivpner,: and knw no- 
thing but as a Scrivener when employ d in lending Boney, 
and taking Securities from the Father, &c. and demanded 
Judgment if he ſhould diſcover, 8c. inſiſting that it was a 
general Caſe concerning all Scriveners, and all Dealers 
with then in lending and Jorowing Ur Monfes. The 
Demurrer was over⸗ ruled, and Hawkins put in an Anſwer, 
Ii: a. To which An{wer. Exceptions were taken, und now came 
dee w to be heard. The Defendant Hawkins hath now ſet fo2th 
IO in his Anfwer-the. Names of. the Perſons: £02 whom he. 
aoe”s dealt in this Affair, namely. the Bilhop of Salisbury and 
':*6thers; do ag the Plaintiff; might make Fond Parties who 
are the Parties concerned in Interest; hüt he himtelt dif- 
claimed all Juterett, but did nat ander what Conveyances 
he had made, noz foꝛ what DBums. 
And it was taid by 92. Attorney, M:. Keck &e. That this 
wan la be a Foundation of a Pꝛattice of very Wi Conſequence, 
viz. when that the Party concerned may defend-himſelf, ſo 
as coming in by valuable Conſideration and without No- 
tice, he ould not he compeil d to diſcover any Thing to pꝛe⸗ 
judice az weaken his Title, if he were himſelf Party to the 
Bill ; yet by a Bill againſt his Agent, (fo2 a Scrivener in 
ſuch Caſe is uo other) be thail-have every Thing diſcover- 
ed: And it was ſaid, that the Plaintiff's Deſign was, and 
his Endeavour had been to buy in ſome Incumbꝛances pꝛe⸗ 
cedent to the Aſſurances made to his Clients, (ſo he called 
his Employers:) Beſides, the Defendant having diſclatm- 
ed, the Plaintiff could have no Decree againſt him, no2 any 
Advantage by his Anſwer; fo2 no Uſe thereof can be made 
againſt any others, and therekoze it were better and or 
4 | * 


8 not pri- 

vileg 

918 4 ante 38, is. 
' 


126. 


"Term: Hill 29 & 30 Gurl, in Cancellas "21g 


| pꝛoper to make the other Perſons, whole Names are dll. 
covered in the Anſwer, Parties, and put them to anſwer 
fo2 themſelves, than the Scrivener, no Way intereſted, 
but as an Agent fo2 others; and by this May a Man 
that is a meer Stranger in Intereſt, and knows only as 
a Witneſs, may be dꝛawn in to anſwer a Bill, and ſo'ei- 
ther pzepared to be a Mitneſß, oz ſearched by his Dath 
what he can lay, &C. 


(Sollicitor.) By the Oꝛder un bearing the -Demurrer, 
the Defendant was to anſwer, and to diſcover, but now 
would bzing the ſame Batter into Debate again. 


Chancellor.- The Bill is foꝛ Diſcovery,-and in Effe# the Bit! of mer 
Dekendaut bids the Platntiff- go look; therefoze anſwer 
what Conveyances himlelt made, not to the koꝛmer. | 


— 


Of Bills of Diſcovery in Equity, &c. vide Curſ. Cine. 
125 to 129. Chat a Defendant ſhall not diſcover, vide 
Curſ. Canc. 225, 397. And i a Diſcovery be payed, tis Y 
Cauſe of Demurxer, ibid. 206 to 223. Oꝛ it may be a⸗ 2 
volded by Plea, ibid. Vide ante 47, — 1 Chan. C. 36, rags {i 
156. 5 if 
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Anonymus. „ =D 
Redemption bar'd, Yoztgagee ſues to have his. Honey, 02 that the 
bur no Poſſeſſion to Defendant be barred of Equity of Redemption, 
ecree 


Ante 23, 29, 61. It happen'd that by ſubſequent Oꝛders Poſſeſſion 
Poſt 148, 149, 165, was o2dered to the Moztgagee, and Contempt 
171, pꝛoſecuted fo2 not delivering the Poſſeſſion ; and the Heir 
who was ſo p2olecuted, ſet fozth in his Examination a 
Title: And now the Moztgagee would have debated the 
; Title, but not admitted, becauſe the Courſe of the Court 
i is, and the Court can ga no further in ſuch a Bill but to 
„ take away the Equity of Redemption, and leave the Plain⸗ 
tiff to ſuch Title as he hath, but not to amend it; and 
this was the true and antient Courſe, tho' of late ſome 
Times the contrary hath been done, | 


{ And now the Lo2d Chancellor agreed thereto, and dil⸗ 
q charged the Contempt. 
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12 June. 


Sir Robert Henly contra — 
vantaged by Bar- 


D. are intumbꝛed with Arrears dt Rent to the Aglue g ain. 
of 6001. and he hath in his Hands of the Inkant 's E⸗ 
ſtate 100 l. and buyeth the 600 1. Arrears, A 1001. he 
ſhall not charge the Infant with the 698 h- 


Touching the Duty and bligation of n in 
Equity. Vide ante 131, 137, 199, 211, 238, 239. 1 Chan. 
6 * W. ? 7 7 


C. 1 8 &c. 
5 Fo | 
A Writ of Ne exeat Rogiith granted in any Cale here Er = 


there is Danger ok Subterfuge. from. the. Juſtice of the s 


Natlon, though of private Concernment. 8 


2 Vent. 345. 
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I IN 
CANCELLARIA 


Moore contra Bennett. 14 December 1678. 


Makes a Conveyance to B. with Power of Re: 
vocation by Mill, and limits other Tiſes if A. 
© diſpoſe to a Purchaſer by the Mill: Another 

Purchaſer ſubſequent is intended to have No- 
tice of the Will as well as of the Power to revoke, and 
this is in Law a Notice: And ſo it is in all Caſes where 
the Purchaſer cannot make out a Title but by a Deed, 
which leads him to another Fai, the JPurchaſer- hall not 
be a Purchaler without Notice of that Fact, but ſhall be 
pꝛeſumed cogniſant thereof; koz it is craſla la negligentia that 
he ſought not after it. 


Touching Notice. There neceſſary oz not, &c. vide 
ante 6, 20, 47, 48, 122, 126, 136, 156, 161. 1 Chan. C. 


34, 35 38, 143, 232, 252, 291, &c. ibid. 


Anno. Regis 0 5 31 Cat i 
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Wakelyn als Warmer, 


Pan ſeiled in Fes eas Pats to ; wheres 42 Jars 

His Childzen o2 Friends, pa 
Times by 50 1: per Annum, wi which Sunis de! 
it paid, and died. 


charged his Lands to be 

50 l. one Payment incurred due; _then he! Lands "were 
alien d by Fine; with P1oclainath ; tive Pears palfed : 
The Devilee ſaeth here kor the hole,” and. the Decree 
was fo2 the Plaintiff, fo2 what grew due after the Fine 
was barr'd by the Fine, but not the 50 l. due 1 for 
a Truft is barred by Fine, &c. 


Warren contra 


(556 warten moztgaged a poule in Inks fox e666 Inrollment ſtaid. 
Pears to Böughton, in "Truſt fo2- Francis, Arthur. Poſt mortem. 


George died, Thomas his Son took Adminiſtration. to Ade idea . 
George, and Francis died, and Heſter took Adminiſtration _ «_ Dag, 
to him: Thomas Adminiſtrato2 to the Moztgagoz ſuerh 4 die, Inteſtace. 
Heſter Adminifirateſrx of Francis ; and Boughton to re- 
deem Heſter, pleads that it was no Moꝛtgage, but an ab- 
folute Purchaſe ; but the Plea was ſet aſide on hearing, 
December and January 1677. Du Rehearing the A... 
cre 
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Decree when to be decteed the Eftate redeemable, but there being other mt: 
enrer, &c- tual Demands, the Eſtate was by Decree to be conveyy 
* by Heſter, and Boughton He Cuſtee, to the Sir Clerks 

to be _ Dilpoſition 0 the Den and a — of 


1 


eko cled&i 

Achount ok tho: | 

a ap, took Prof = 5 certifies the Moꝛt⸗ 
gagee 0p 4 a by 2 Gt £1 99; w no due 

bb = 15 58 . 23 ita) 20 4 


In . 755 the * Tauts coming to be heard, 
"Ee the Plaintiff Thomas manger ay 1P2opoſition that he would 
quit the 2 2 5 : 5 en 70 bm, 3 align the 
Term any all their Intereſt therein to hi | Erecutos 
any, iſfhato2$... Perſonta * ime — 
ſider, and then contents; and 15 Court by Conſent of 
her and her Counſel, ayd of the Plaintiff Thomas, de- 
crees her quit of the 280 J. and to aflign to Thomas, his 
Executoꝛs and. Hat kn ner a be — to, joi _ 
Thoms ter rErenſg to HeRerrany Her\Meirg'f is Night, 
certain Iriſh <p 5y 
xp eu 6 Fat Inrollment Thomas dieth, his Mite takes ad- 
„ 04.9 natiJ 1: - wiki ration ta him, and nom moved that the 5 
es. a; 2 _ = "EY - mig ht be 0 VIz. 1.5 Jan. fo as there was no L hes; 
de þÞ + 2 y' hath. no Term paſſed ſince October laſt, the 
deem was p A Tenn ,- and; the Decree is the Aft and 
nee, ant ol ourt, the Inrallment the Clerk's Bu: 
linels, any the, Decree 


n 


„that the Land be conveyed to 
homias, his weren ann Mara ts 1 _ 
te w „ 


It was oppoſed ; 

Firſt, Becauſe Thomas had Right but as Adminiffrato2 
to George, which the Wife. of Thomas cannot have as Ad⸗ 
miniftratrix to Thomas. 

Sccondly, .The:Releaſe cannot nom be had to Heſter, fo: 
nero we 18 Heir to Francis, and George and Thomas: TL 


The Low Chancellor denied the Jnrollment, fo2 the Ti- 
tle of Thomas as Admintſtrato2 is gone. 

Then it was pꝛayed, ſeeing that now the Adminſſtrats? 

by Suit of Thomas hath Benefit, Conſideration be had ot 

Thomas his Han, but denied. a | 
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hai charged on Oath. 
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arts of a Ship, took up ſt: 
veral Sums of Money on Bottomry: The Defendant 
became bound with,thePlaintiff fo2 the Money; the Plain- 
tiff furniſhed the Ship with Merchandiſe: The Defendant 
takes the Ship and Goods, and imploys them. 
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Brown contra Hamond. 18 January 1678. e en an oh 
"HE Plaintiff ſets fozth, That he was ſeiſed-of 300 7... - ji 
1 in the Fens, which he Demiſed to der reer. vi 
Alliſon at 50 l. Rent fo2 two Pears, and after at 601; 1 
Rent. The Leſſee covenants to pap all Taxes; 301. Tae 1 
was impoſed, and 3 l. Penalty incurted: The Leſſee ha⸗ 0 
ving ſufficient Rent in his Pands to pay the 33 l. com- 
bined with the Defendant, one of the Conſervatozs, to 
defeat him of his Inheritance, and fozbo2e to pay the 33 1: 
The Officers appointed to ſell by the Laws of the Fens 
ſell x00 Acres of the 3o0o fo2 the 331. to the Defendant, 
a Commiſſioner :''Thereas the 100 Acres were wozth - 
A / Lata 30 To ends 
| The Defendant 'denfeth Combination, and pleads to 
the reſt the Statute ok Dzatning, and that the Sale was | 1 
made accoꝛding to and dy Uirtue of thoſe Statutes. = 1 
The Lozd Chancellor allomen the Plea, fog be could FoAclicfin Equi pi 
not relieve contrary! to an Ack of Parliament; and if he of Parliament. | #& 
 Hould it would deſtroy the whole Deconomy of the Pe- Vice Chan. C. 
ſervation of the Fens ; and compared it to the Caſe of a 5, 26. 
Moztgagoz ok Houſes in London of great Ualue, that 
ſhould be ſettled by the Judges, accozding to thoſe Acts 
made concerning London to be rebuilt ; This Court ſhall | 
not examine any Sale on Pꝛetence ot Equity, - 
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1 165 5 Note; The Sale is wipe four r Pong g alter Default of 


Ts; 8 twice in the Year, a t te is to expole 
f ten 02 fewer 92 moze Acres fo2 the Sum in Arrear, 
po v fo fncreafe till a Chapman: offer Ne“ and never fell 


er thatt nder te in Arrear ot ehe Tax and pen 
and it eee 20 wo | Ty —9 tr _ 


T8107 . 
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See es , > On Appeal between Gargrave alias Fan, 437 3 


Delegates. 


os 15 * HE Tuvges and'Civiiians.onDebafe-euled; that the 
4 214, 307, e 1 *Teftimony of one Nevill, who was examin d in Chan- 

cery between the ſame Parties, and crocs examig' d there, 
did be read before the Delegates; though it was pb- 
je#ed, that the Appellant here ſhould "take the Advantage 
here, which de Hould have had if he had been crols exa- 
y mined; foe toſs eramining a wen ſets des ant 
in Chancery, | 11. not bere. | 5111 
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0 % * Shuter contra „cih 2 


Marriage ContraBt, #* obe Defendant was Servant and Kinſunn £8 91 
Shuter of the Inner Temple, deceaſed ; and marrying 


Vide ante 17, 209, 


215, 216. the Daughter of Harriſon, Shuter promiſed to give 92 teave 
do the Defendant as much in Money oz Uniue, ag Harriſon 

did oz ſhould give in Pozbtom to him, and made Hip Mie 
Exuxccutrix, and died. The Oefendant ſued the TUife, &c. 

\ virthePxomiſe; the ite erhthited her Bill to — the 

Truth of the JP2omile, {fo2 ft was, if any, a very wunlike- 


i | Me hon - p one; for Harriſon might give 50001. d maze,) and to 
2 diſcover what Harriſon did give, ann found that jn-Truth 
1 he had given little, and pꝛayed Relief on the Bill; but the 


Defendant pꝛoceeded to Trial, and the Pꝛomiſe n a 
| Collateral Pꝛomiſe, and not fo2 Shuter's own-Debt, 
being made but a ſhot Time befoze the Statute- of - 
3 Verdict pleaded. 24th of June 1677. a Spectal Uerdi# was found on that 
484 Patter, and therein it was alſo found that Harriſon had 
given in Money and Ualue 2000]. and 20001. Damages 
afleffed. 
There- 
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Term. Hill. 30 & 31 Car. II. in Cancellaria. 
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Thereupon the Executrix pꝛaped to amend her Bill, 
and having ozder ſo to do, ſet foꝛth her Uerdif, and al⸗ 
ledged that the Plaintiff Gilliard made up the Ualue by 
Jewels, valued —— and by a Mill which was valued at 
1000]. and was but 30 l. per Annum; and woꝛth to be ſold 
oꝛ otherwiſe, but 4001. and now p2zayed Relief. To which 
the Oefendant pleaded the Uerdi#, and that thereby the 


Pꝛomiſe was found and Damages, and that Harriſon had 
given prout. | 


On hearing the Demurter and Plea; the Plea was al- Ecaminauon; - 
lowed, and that no Examination chould be had as to the Ante 209. 


Ualue of what Harriſon had given: Notwithſtanding the 
Plaintiff here examin'd to the Ualue of what Harriſon 
gave, but the Defendant here, as was ſaid in Regard of 
the Ozder, did not examine thereto, and fo ſhould be ſur- 
prized, 3 on the Uerdif, which expꝛeſly found the 
a ue, C. 5 * 9 *s 5 
To which it was -alledged, that the main Defence be- 
ing the Matter in Law, they ought not to be concluded 
3 7 other Matter, and offered to read P2oof to ſuch 
ed. | POE 1 op Bp 


Lozd Chancellor. There there is Right and Equity, 
Fons of the Court and O2ders ſhall not hinder me to 
examine it; and it was ſo o2dered. | 

Vide ante 3. a like Saying of the Chancelldz, Foz 
Equity will not ſuffer a Right to be without a Remedy. 
See 1 Chan. C. 79, 144; 147; 184, Mo: 805. 4 Leon. 4, 184. 
1 Roll. 374. pl. 4, 375. pl. 3. 377. pl. 12. 12 Co. 113. But 
where there is no Right there can be no Wrong, &c. Vide 
ante 239. | 


THE 


— 
1 Fl 
* ö 
8 
N 1 7 
Sar . - 
» — 
- — 
8 
4 : 0 4 . - 
1 0 N 
T : dat 2 4 * 
- 
4 F © 
o — 4 * * » * 
— t — 0 0 < 
4 : ' ——— I 1 
* - ? a 
> — > | 
— — | * T * | 
=M — 
4 : : 
— * . 
- s * 
1 n bo 
. \ . 
1 7 - o — » << 
— : 8 1 ng SALE 
— . 
# 
. S | 
* 7 _— 8 * 1 
» 1 - " - , 
* 
* — 4 
: - 2 ; 
— — f 2 
# F — 
& : - 
* 8 : 


. * * * i 95 
* - k 4 » 
* >. ® "—_ " 4 
? 4 = 


— 
* % 
- 
© = 
g - 
\ . A 
: , £ * 
4 * 
9 
* 1 
by. : 
oy p # 4 
_ 4 
_ 
_ 5 a 
= = _ * 
—= 
1 
5 ' o 
— 4 a p 
: | 2 2 
— - 
- o yy " 
+ = 2 bo 1 
» 
* L. = 
: * * OY 
— Ry 5 g 
N 
4 RE 4 
* Y | 
A 5 f 
4 = 
* 
— = * = 
- — 5 * 
* 
9 
4 7 * 
I; ; * — 
: © 4 
* 9 
? A . wt 6 
7 = 4 7 
* 1 * 
k 
5 7 
N * : — # 
. * 4 oy a 
J : 41 4 
3 my ” 4 * * « 
—7 = * & ö 
N is. 3. A Ta * * 
. = 1 5 F * 8 
_— * ® * 
8 — 
c - * 5 - 5 - 
< * 
4 Ry" . 
2 — B a , Oe 3 » * 
7 
* 4 * 
- 4 * * 
I „ 
44 of 
— 
- : a 
” 
— " R 


=» ve 
* 
o 
* 


- . — . 4 
= 7 5 3 . — . f 2 
- t 3 — * ; 7 
* 
* . 
. 
. 
- : 
E 
8 , o 
"uh. th * 


\ 
CORY 
! 
4 
— — —_ ——ů ——ů 


n 
"I" 9 
2 * 


* 
— 
1 


- 
® * 
* p 3 5 | * 4 f . 
4 g 
2 * 
» Fu - * d 4 p 7 . 
% * 4 - i 1 py — : 0 
o . . - ue . W * 9 C of : 
= . 4 ny s c 
- : © 
N d © 25 7 7 we 
- ” Fe b 
- P " LL» 4% 0 4 
—_ * * * — o * 
* — * A 
= 
4 * > 5 
a. . 
- - 
— 0 ; 
* 
- 
— 
, * . 
- 
* 1 * | 
* 
. : 
”- 
* 2 . * 7 4 
- 1 Þ 
8 Ci 
. G X 
8 $ 
- 
—_— — — 
* - * F * 
- 
e 
* 1 | 
- _ s 
- 
pa " . 
f z, 
* 
8 * 
* 
0 
n = 
* 
* 
- 
* 
be * 
0 - 
* . 
* 
* : 
* 
* — 
- 
4 a ; 
. 
* "2 
* 
5 - 
| * 
— - 
« "0 9 
„ * 
. 1 oy 
® *. 
* 
| . 
* * 
* 
9 * 
1 , 
* 
. 2 A 2 
* 
* 
* 
* 
„ 1 + 
Js * N | 
. 
7 - 
* - 
= 
* 
* P h 8 


e Aa Sean 
Vp 1 


rr — 1 
* < 


ni ES ECT RINGS Yo, w—_ wr CS 2 
Fs — 
3 
. [4 * 
* 


3 
ga 


r 
>. x ; . 


— 
© 


* 


FI" 4 
* 2 
nne 


| TP | | | 8 OT . | N 
* f 8 . h 2 i q # A — ' l 1 
Li£4F * Menke L400 4 . E Na He 0 ML N131BIT 541 11 
: . p * 4 * 
7 Aci CY! Fi CI. 1 (ty WEIS 1 1 A 15 3 3111 I * 10 wo 1 95 F N * brig 
* 4 : * — , a4 


47 f * 1 - 
YH . 6 1 1 (19. . 
* 7 - 

g 


n 17 


4 'p . 
. * 
MK 


* „ * 
i 12 * NA 2401 {fl 18: 


r TY W Rn SUE Tack? 


"#* 4. IT 8888 


_ d 0 = 

Abatement by eg. of a 
Aa . Defendant, . e 
w_  Actidents, newer: 


Accideths are a. proper Object of ke | 
lief f in Chancery, 5 30 


Account. 


Cuſtom between Merchant and Mer- 
chant, that all Accounts on either 
Side ſhall be evened by Way ps 
Eſtoppel, - 

Account ket Ma arriage decker 
where the Plaintiff a * before 
Marria ge to releaſe upon Payment 
of 8901. 158 

Account of an Orphan' $ Eftate before 
the Aldermen in London difallow- 
ed and a Surcharge allowed in 
Chancery, 170 

Vide Oath and Merchants. 


Adminiftratoz, Vide Executoz. 


Aſſignment of a Term by Admini- 
ſtrator in truſt for banſelf ſet 
aſide, 129 

Vide Deeree. 
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The Cuſtom of 1 concerning 


Childrens Advancement. 

Vide London. 

If a Father purchaſe Land in the 
Name of 4 Son unprovided for, 
or cohvey to his Son, it ſhall- not 
be taken to be a Trut for the Fa- 
ther; but to be an Advancement 
or Proviſion for the Son; -Secuts if 


the Son were. prov] ded for before, 


Page 232 
So of a Bond in his Child's s Name, 
: | 1 28 


Sy "CY Agreement, 
Agreement agreed to be put in Wri- 
ting, Bill to execute the Agree- 
ment, the Defendant pleads the 
Statute 29 Car. 2. over- ruled, 136 
Parol Additional Agreement referred 
to Law. 8 18 
Note of Agreement ſign'd' by one 
Party and not the other, binds 
both in Equity, FEY 164 
Vid Execution. | 
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Anſwer, Vide Baron and 7 eme. pu baſer of rene s Goods pleads 
to a Bill in Chancery, that he had 
If the Plaintiff reply to an Anſwer, g Goods but ſuch as he really paid 
and without more bring the Cabſe Fl q before the Commiſſion iſlued, 
to a Hearing, the Anſwer ſhall-be | and that hE had no Notice of any 
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taken for true, ; Pag b 4s Act or Thing whereby the Vendor 
Where" thi Defendant Wenies in became a Mkr 
"An the 8 lies, | 
ginal Bll, 5 W Act he ſn 

will convict him, will conſent to take no Advantage 
Ar Nl rode | of the Diſcovery, but only-inthis 

only, rejected; but without Coſts | Court, My pee hot at Law, 1415 

becauſe the ſammillipners Fault, Two Partners, hgth Bankrupts, have 

not the Bebe 3 85 208 Creditors of the Joint-Stock, and 
Stüc jos. jo Hoh d ſeparate Creditars, they ſhall be 
5 Lee, 77197 T6 _ ö all equal, | $4.39 


| In a Commiſſion. of Bankrupfs \not 
Aſſetz in, a Guardian's Hands: liable | only the firſt Proſecutors fire - 


d e tho the. Infant die tereſſed, but all that will come 
„ befgre th end POSE, be inrolled, in within four Months, 143, 190 
2 d 0. HT 5 od oi node; 299 A Commiſſion grantable de jure, but 

Leaſe 5 > ing, n the E not without Petition of A Fred: 


ts.to pay Debts, 152 | tor, | 191 
A) | No new Commiſſion can be granted 
. Vide Adminittration. | after the Bankrupt's Death, 14 
A | Yet a Commiſſion was renewed * 
An Ach ignee 12 GET pe Band is] ter Death, where a „„ ooh 


Whether “ 


not bound by wy Perſonal Cove- | had paſt within the Time the 
nant, 0 90, 91 Statute gives to Creditors to 2 75 

; - 193 

1 £1. Award Bankrupt, or. not only triable at 

li again Law, 153 

5 e dee 3 Award After Diſtribution, and four Months, 
1 2K 40 other Creditors may come in, but 
t. IRE muſt not diſturb the former Di- 
— 2 — TIC ſtribution, but only ſhare in the 
e 1 | © Eftate remaining undiſtributed, 
ere 1 Meg. 2 0 | . 154 
e | When once a Commiſſion. of Bank- 

Bankrupt. | rupts is granted, it is folly for o- 


ther Creditors to ſue at Law for 
Ommiſſioners of Bankrupts com- their Debts, for if they ſhould re- 


| mit for not anſwering politively | cover it will not avail _ they 
to Examination, 72 | muſt be liable to the Commiſſion. 
| So 


; - 


Parts, 


"Wei 7 A 75 


. — rn — » 


© 


hn. a 6 


80 6 they have ue it is 


vain to ſue 'Exeraton; Page 191 1 


Commiſſion, does not abate with the 
$s! Death but with ahr 
King'it doth, „ Att Mod | 
Dun ere in that Cafe a new.GCor- 
miſſn is granted they may pro- 
ceed on any: ven eee alt | 
- 1eff off 
The 8 of the Creditcts who 
petitioned for the Commiſſion to a 
Superſedeas,' 'Carmat prejudice any 
other Creditors that 
com in and-contrihute;: 5 


31 f to nA wb 10 dy 


1 


ay ain WY if Aﬀtrance refuſe 

Bargain of erleſſive Advantage gain- 

ed from a young: Heir, ſet aſide, 

37 

By. the Civil Law a Bargain of dou- 

ble Value may be avoided, 121 
Vide Marriage. 


l i : (} # 


bi 
a | * . 
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Baton and Feme. 


Agreement of the Baron of Feme- 
Executrix, binds not, 1 


Baron and Feme anſwer wel, | 
and diſagree in their Anſwers, the 
Wife's Anſwer ſhall not projudice | 


the Husband, 39 


Baron and Feme, where to -aafiver | 


ſeverally, where not, 


39, 173 
Vide 101. | 


Barb avoes, 


By the Law and Cuſtom of Barba- 
hes, Plantations, though in Fee, 


id, or might, 


| 


| 


Deereę where: there 1 Fas Nd 


= 
are not to go to the Heir nor Le- 
1 8 till Debts paid, Page 145 


A ne il vnnnvs oe, 


-cburthe, Billtaken rn conjeſſog ( 
Defendant appeazing by kn Glerk) 
aide: Lithgs, i $1203 2x($37 
Na ale, Bill after à Bill of Review, 
ff ov 7 gf? 15501:6H33 
Bill: Wo be reiveſ-againe ' excuſive 
Damages given by an Award; dis- 
5 MED © üble 56 Da 
Aken Deren fer Bose men ar ſe- 
denden mayi be: exhibited ie 
Mean Profits, for further Aſſunan- 
ceß or for: Euidences, as the Caſe 
i lan -e! * 
Fiat Tan and, Baya \. 21018} 


= a 


3+ 4." 


"Bond, | 
PPS 


| 1 139133R ahi 
Bond 8 po: gn, tho! good in it ſelf, 
yet if the Patron make uſe of it 


to his own Advantage, by detain- 
ing Tithes or the like, Chanc 


will relieve againſt ſuch Bond; and 
a W Injunction Was = 
rte 19,186 
Bond -of IE” voy of cont for 
the —— 200 J. aided, 225 
If Grandfather (the Father being 
dead) takes Bonds in his Grand- 
child's Name, it ſhall not be judg- 
ed a Truſt, un a Proviſion ſor the 
r | | 26 


Bottuuty. 


No Deviation ought to be in a 
Voyage, in a Contract upon Bot- 
tomy, i einne 8 


Vide Ship. tf. + 5 
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CHE WY 


-Chinertys A! Viae b. | 


Xx Rete dn "A is done, Auch 


Vmiſs d in Time or other Cir- 
n e to Rave been done well, 
5 / the Defect iti ſomè Oaſes may 
be füpplied in Chancet y, Pu. 30 
Chancery will give no Aſſiſtance to 

Giſcover in bs judice of the King 5 

Charter, 79 Ali CS et, 95 


Wbere the Defendant in Chilacery | 
way take Advantage of the Sta- 
tute of mw and where | 


og} i 35217 


When! the Plaintiff hath Judgment | 


7 
4 


4 


* | ? 


in Chancery, he ſhall have the | 


ſame Advantage there as at Law, 


225 


Yide Accivents, Charitable Ales, 12 


1 ; 95 cs 


Devile to Sadicitaln!, a 5 not 


within the Stat. 43 Elis. c. 4. of 


Charitable Uſes, Is 5 8 
A Gift to a Superſtitious Uſe may be 
turn d to a good Uſe ibid. 
Alienation of Lands under a Decree 
of Charitable Uſes ſnall not hin- 
der Execution for the Money de- 
creed, but the Lands ſhall be ſe- 
queſtred for the Money, 94 


; 


Pious Uſes wholly * to Chan- 


cery, 8 
R Chattels. 
Money and Perſonal Chattels once 
veſted in a Man, can never be de- 


. 168 
1 


* 


5 
l 
| 1 r * 


fr 4 8 ; 
| Commiſſion 
Contempt, bay 100 
Coriniſſion to examine ben Seas, 
after Hearing, on new Matter ſtar- 
teg at the Hearing, 75 
| Commiſſion Way _ ra by the 
act EY 509-20 312/06 * 57 


5 x 


ww, 


LS. 4 
2 


Conf, though only Wi binds 
here for the Benefit of the Fami- 
Y * 28 


Conſideration. 


A "Cond deration: may fo werd cho 
| not expreſs j in the Deed, 61 
Debts:tho' not aſſignable in Law, are 

on good Conſideration aſſignable 


in * 5 ; n 77 3757 38 
| Contra, 


A Contra& made by a Man's Coun- 
ſel, is as if he made it himſelf, 
2 58 | 


Contempt. Vide Commiſſion; | 
Conveyance. 


Father, and Son under Age, covenant 
5 valuable Conſideration to con- 

, the Son when of Age ſhall 

bs decreed to perform, 53 
Nominal Miſtake rectified in a Con- 
veyance, - <= 3 


Copy. 
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* id — — — — 1 
6 41 4 2. 
17 
@ 2 . 


E be 1 7 
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Copphold. Vide 94: 


K — 


Poſſeſſion of forty Vears of a Cop y= | 


hold, and doing Suit and Service 


4 


* 


„ - 
8 
| 


4 comes a T, ruſtee 7 Fx Es ſub equeny 


Ce in Equity; Page. 184 


15 


„ Enrate i 15 1 


there, a good Ground for a"Dectce | A Curate 0 a certain Mainte= 


for a Surrender, alledging the 
N are loſt or detained, 
Page 150% 151 

Copphelder in Tail, purchaſes the | 
Fee ſimple to him and his Heirs, 
and after ſells; for a valuable Con- 
lideration, the Sale and Convey- 
ance 899d ann the 0 3.174 


Cots. RE, 5 4 
No b where Plaintiff had a pro- 
bable CRY or,” 10 
Vide Andwer. g 

— 


Covenant to ſave harmleſs decreed, 
tho' the Plaintiff hath Remedy at 
Law. 146 

Relief denied againſt a Man's own 
Covenant with an exceſſive 1 0 
nalty, 198, 19 

Purchaſer of Crown- Lands ſells — 
covenants to make further Aſſu- 
rance; he after obtains a Leaſe 
from the Crown, decreed to make 
good to the Covenantee out of the 
Leaſe, | 3 212 


vide Conveyance, 


Creditoz. Vide Bankrupt, Heir, 
Scrivener. 


Where a Creditor levies more Mo- 
ney than is due to him, he be- 


nance, not removable at Pleaſure, 
for that were to Jay a F oundation 
of Synony, | 47. 18 
A Curate coming in by the Ordinary, 
though neither Parſon nor Wer; 


cable of Tiles, 331 


— 
19 i? 
* 


1 


5 


Cuſtom between Merchants that al 
Accounts on either Side ſhall b 


evened by Way of Eſtoppel, 4 7 
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N 
Damages. 


Den given for a Legacy be⸗ 
fore Aſſets diſcovered, a Bill 
to be relieved againſt an Award 
for exceſſive Damages, diſmiſs d, 


| 146 
Debt. 


Debts though not aſſignable in Law, 
are on good Conſideration aſſign- 
able in Equity, 7,37, 38 

Lands deviſed to 'Truſtees for Pay- 
ment of Debts, all Creditors are 

| to be paid alike proportionably ; 

and Debts without Specialty are 
in the ſame Condition, and equal- 
ly to be regarded with Debts on 

| Specaaltie> : But as to Perſonal E- 

ſtates, Executors may refer them- 

ſelves ſo far as the Perſonal Eſtate 


N extends, 54, 55 
| M m Where 
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art 2 


Where there are two Debts, and an 
Account ſtared' of the W hots. and 
after a Sum paid generally (not 
ſufficient to diſcharge all) the Pay- 
ment ſhall be proportioned ratably 
on both Debts," yet in ſome Caſes 
the Creditor” may chooſe to what 
Debt to apply 1 15 "Page 84 
Debts, deere to be paid out of a 
"Truſt, after the Widow's 8.5 Death, 


3s ; 


K a Conveysseg be to pay Debts, 
it pertains not to the Purchaſer to 
inquire if the Debts be ſatisfied, 
E 

Where Land is deviſed to pay Debts, 
aſter ſufficient is raiſed : for that 


\ Purpoſe, the Heir Is intitled to 


r 


Declaration. 


Proofs touching Parol Declarations, 
eee © wo! 1199 ee 35 


' Decree. Vide Bill, Execution 


Form of entering a Decree, 161 

A Decree may be entered aſter the 

Party's Death, . 

Secus of an Adminiſtrator, 248 

Decree pro againſt the Huſ- 

band, <p | 173 3 
Deed. 


Deed of Settlement mortgaged, or- 
dered to be brought into Court for 
its ſafeſt Cuſtody, and both Parties 
to have the uſe it upon Occaſion, 
und Copies atteſted. a 

* Ge. ſuppreſſed, Ge. 134 


1 


81 


| 


 Depotieions, 32 


aber ſuppreſſed where one Wit 
> was examined three Times to 
the ſame Ms 5 1 age 79 


» 1 ; 5 "Deviſe. . | ty} 
. #1474 


Devil of an Equity of Regent tion 
Whether within the Stat. of 10 11 
2. c. 3. as a Deviſe of Land, 

Lende deviſed to a Daughter in Sick 

Hels, the Teſtator recovers and hath 

a2 Son, the Daughter ſhall not car- 
ry the Land from the Son, 16 

Deviſe of a Meſſuage will carry with 
it a Garden and, Curtelage, not ſo 

of a Houſe, unleſs it be cum Ferri. 
nentiis, 27 

Deviſe not made to any certain Per- 
ſon, void at Common Law, 31 

If a Man deviſes to his Executors, or 
make ſeveral Men Executors, the 
Survivor muſt carry all ; but wher 
a Term is deviſed in Common, 
(Share and Share alike) there ſhall 
be no Survivor, 65 

Money deviſed to be laid out in a 
Purchaſe to be ſettled upon three 
Daughters and their Iſſue, all mar- 
ried ; one dies without Iſſue, her 
Husband takes Adminiſtration, ſhall 
have nothing, ö 

Where Legacies are given, and the 
Eſtate falls ſhort, each Legatec 
fall proportionably abate, 124 

Where Refaduum bonoram, is given 
to divers, they muſt all join ; but 
Where Legacies are. given to ſeve- 

ral, each: alone may ſue for his 


—O— 


own Legacy, 124, 178 
Lands deviſed for Payment of Debts 
includes Lands afterwards purcha- 

ſed by the Devifor, © '* +144 


500/. 


part 2. 


Wee; roo ted aw — 


F 
J 


7688 deviſed to a 3 to ber 

paid her with Intereſt, when ſhe 
' ſhall attain the Age of Twenty- 
one, or be married, which firſt 


Hall happen; ; The dies under Age, 


and unmatried, her Adminiftrator 


bath a Decree for Principal and | 


Intereſt ;- reverſed on a Bill of Re- 
view, Page 155 
The like, 166 
Lands deviſed to Truſtees for Pay- 

ment of Debts, all Creditors are 
to be paid 'propottiohably';” and 
bete Debts without Specialty are 
in the ſame Condition with thoſe 


on Specialties: But as to Perſo- 


nal Eſtates,” Exeeuters may prefer 
Ae Tet | 291 


Bill difhnife'd, 
Plaintiff did not come into this 
Court till after Yerdia and Judg- 
ment, wha 00 


Diſtribution, \ Vide -Sankrupt, Er- 
cleſtaſtical Court, and p. 95 nd 
8 | a, 


Dower, * 


Relief an a Writ of Dower, for 
great Inequality (though no Fraud) 
in the Sheriff, I60 

Propoſed as an Equitable Procced- 
ing in Dower, that either the Heir 
ſhould ſet out the whole in three 
Parts, and the Dowereſs chooſe 


one, or the Dowereſs ſet out, and 


the Heir chooſe, 2, I60 


| 
| 
; 
N 


chiefly beets the 


[ 


ot +73 £64 * 
 Eccleſiaſtic al. Court: - 


Cclef abical” Fort. the proper 
Place to proye and try Wi ills, 
Page 178 

Plea that the Plaintiff ought to ſue 
in the Eccleſiaſtical Court for Di- 
ſtribution of Inteſtates Eſtates by 
Stat. 22 Car. 2. 6:10, over=rul'd, 95 
Suit pending in Eccleſiaſtical Court 
for the ſame Matter pleaded in 
th Plea. dtallowed, 85 


® 
Eleſion. Hr 979" 
\ i 
FSG 4 


If "Te in \ Tail of 300 Acre * 
vies a Fine of 100 Acres, it is no 
Bar at all of any Part till Election 
made, and till Election the Lands 
remain intail'd, . +£q4_ V5 


Elopement. 
Conveyance for the ſole Uſe of the 
Wife in Coverture, allowed; not- 


withſtanding Elopement worn in 
the Husband' 5 Rr] , 102 


Entry. 
Diſſeiſor aliens, the Alienee dieth ſei- 
ſed, the Entry of the Diſſeiſee is 
bar d; but if the Land come again 
to the Diſſeiſor, the Entry of the 


Diſſeiſee is revived. So alſo of 
Goods, 126 


Eguity. 
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Part 2 2 


Equity. Vide Chancery. 


Though Common Law gelleveth not 
againſt a general Rule, yet Equi- 
1 doth, ſo as the Example intro- 

duce not a general Miſchief, Pa. 93 


He that hath only a Title in Equity 


ſhall not prevail againſt him that 
has Title both in Law and Equi- 


ty, e 

5 15” Os Penalty, p i 

Eſtate; Vide Devlle, ereruton 
0 'Hetr.: FM | 


Where the Perſonal Eſtate ſhall be 
liable to diſcharge both Debts and 
- Legacies, and where the Real E- 
'- ſtate ſhall be made liable i in Eaſe 
"of the Perſonal,” ih, 5 
Perforal Eſtate liable in the frft place 


to pay a Judgment, or to refund 


the Heir who paid it, 197 


Eviftion. 


Where Land is evicted by Title Pa- 


ramount the Vendor, though not 
within his expreſs Covenant, the 
Purchaſer is relievable, I9 
Yet Cuære, if this may not extend 


to a general Inconvenience, 8 


Wide Exetutoꝛ. 


Evidente. vide 1200f, Examina⸗ 
1 ton, Witneſs, | 


Examination. 


Examunation in Chancery made ule 


of before the Delegates, 250 | 
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We i | . n 3 
ſt; Exam le. | ? 
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e al PE bie: 


| Herd is to be taken not to make ſuch 
Examples, under which diſhoneſt 
Men AY theyre them Lare; 


198 
vide Equity. 
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gre by a verbal Lene 8 


1 
f Exetutoꝛ. 74 ken 


Executor of Adminiſtrator volunta- 
rily pays a Legacy, the Eſtate is 
evicted, he is not relievable, 

Where an Executrix or Adminiſtra- 
trix receives in Money which was 
ſecur d to the Teſtator, and lends it 
out to Profit, ſhe ſhall not account 
for the Profit, for ſhe lends the 
Principal at her Hazard, 21, 35: 
SECUS, 152 

Executors in the payment of Debts 
may prefer themſelves. ſo far as 
the Perſonal Eſtate extends, but 
not where Lands are deviſed for 
Payment of Debts, 34, 55 

'Teſtator giveth his Perſonal Eſtate 
to his Executor, and nameth no 
Executor, void; and the Money 
goeth to the Adminiſtrator, 52 

Teſtator wills that the Quantity of 
the Reſiduary Eſtate ſhould be as 
his Executor voluntarily and with- 
out Compulſion of Law ſhould 
declare; the Chancery notwith- 
ſtanding may make him diſcover 
to any Reſiduary Legatee, 1 7 


Nee ＋ 


"Th 179% 7 BY E 


Kreer. — — — — — 
— — N 


r — * 


pending 
ſion by Suit; 


and after à Suit be. 
himſelf by: ys wana Pay- 
ments, 210 | 
Where an 13 waſtes the Eftate, 
his Executor is not liable at Law, 
becauſe it is a Perſonal Wrong ; ; 
Secus in Chancery, 27 


Vide: Ae wha Deir, Inheritance. 
; 15 Extent. * KR me 


\ | 1119 14 
Where 2 Man ** u 


or Judgment, if he omit any Part 


is avoidable, 


was extended too low, and the 
Money r into Court, ſtaid, 


183 
Extingulthment. 


A Security cannot be extioguiſh 'd by 
any Covenant made at the Time 
of the OO, | 39 


; 
"3 T3 © 
93 
F. 


Faitto?, Vide Perchant, and 5 
/ BK, 218. 43 


Factor that hath a General Com- 
miſſion. may ſell or diſpoſe on 
Truſt without Special Warrant, 
and may give Day of Payment ; 

but cannot take Security by Bond 
in his own Name, without Autho- 
rity ſo to do, or- at leaſt giving 
timely Notice to his Principal, 57 


An Exeæutor ought not to. pay Debts 
a Suit, without Comp ul- | 


gun, the Executor may not excuſe 


J 


Vage 201 


pon a Statute 
of the Lands ſubject, his L 


Extent upon Elgit, where the . | 


| 


— 


Ke eme e Covert. 


« 6 


Fb W examin d in Colle: as 


Wd wor Oonſent; Da e 101 
| 7 


Vide Elopenicht, Inke nt. | 


5 1 end. 


No Relief againſt Aa Sale of Land in 
the Fens, according to their Law, 


though much under Value, 249 
The. Uſage there,. 250 
Fine. Vide Eledton: 

A Fine bars Equity, os 247 
But does not bar a Truſt, 12 5 


F oxcign Attachment. Vide Londoti, 


Bargains gain d i Fraud, from young 
Heirs apparent, ſet af ge, 120, 

| 137 

Freight. Vide Ships, &c. 238 
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G. 

Guardian; 
Sſets in a Guardian's Hands li- 
able to a Decree, though the 
Infant die before the Decree be in- 
rolled; 199 
Guardian made a Party to an Inden- 
ture; and bound by the Covenant 
of the Infant, r 
Not allowed to make any Advantage 
to himſelf, againſt the Infant, 245 
Infant ſent into France by Uncle, 
without Conſent of the Guardian. 
a Homine replegiantlo awatded, 
Nen and 
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and the Vance order d to Tend for for 


the Boy back again, Page 137, 138 
Guardian by Common Law remo- 
... vable, = ſo where appointed by 

| Statute: Yet this Court will com- 
not to 
marry the Child during Minority, - 


pel him to give Security 


out acquainting the Court, 238 
'The won 20 7 a Lunatick no 


Queſtion of Rig ht but of Pru- 
' dence, and not I be committed to 
wy that will gain of it, 239 
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Hearing. 
TEveral Coincident Cauſes being 
) brought to hearing at the ſame 
"Ti ime, Decree may be againſt one 
who is no Party to ſome of the 


Bills, 234 
Heir, 


Heir relievable in Equity againſt the 
Strictneſs of. a Deviſe, 1 

Aided againſt a voluntary Deviſe, 4 

A voluntary Proviſion for the uin; 
binds not the Heir, 

Redemption decreed in Favour of the 
Heir, where there was a fpecial 
Conveyance, not like a nee 
Mortgage, 

Not only the Heir, in Caſe he is 14 
ged with his Ane ſtor's Debts, but 
alſo a Deviſee of Land, ſhall; be 
unburthened of a Debt lying on 
the Land, by the Perſonal Eſtate 
in the Hands of Exccutors or Ad- 


miniſtrators, 84 


Heir apparent ſells Land in his Fa- 
. Life· time, and receives the 


| 


Purchaſe-money, . ſhall moke 
the Sale after his Father's 
ie iz 
ver a Bargain af: exceſſive Value 
Sind from a young Heir appa- 
rent by Fraud in his in ſet 
aide, N e 120, 137 
When Lands are appointed or con- 
vey d to pay Debts, the Heir is 
1 to haye the Lands after the 
Debts paid, 115 
A. Purchaſer of Lands appointed to 
pay Debts is not concern d whe- 
ther there be ſufficient to pay 
them out of the Perſonal Eſtate; 
for Whether there be or not, te 
| ſhall. hold the Lands againſt the 
Heir, if he hath duly paid for them, 
and the Heir muſt as his Reme- 


dy againſt the Truſtee, 115 
But if there be a Suit depending be- 


tween the Heir and the Truſtee, 
the Purchaſer oomes in at his Pe- 
"= 116 
Heir not compellable to diſcover 
Deeds, where a voluntary Con- 
veyance, without Conſideration of 
Money paid, is ſet up erg 3 


Where Land is deviſed to pay Debs 
. after Sufficient is raiſed for that 
Purpoſe, the Heir is intitled to 
have the Land by a Truſt implied, 
or Truſt reſulting on Conſtruction, 
though not expreſs d, 223 

Heir is a Word of Purchaſe, and an 
Heir may take by Way of Pur- 
chaſe; but he muſt be an Heir a 
the Time of the Deviſe, or 
leaſt at the Deviſor's Death, * 


Vide Infant, Inherſtance. 


I. Ideot. 


Par 2 . 


FF LE 


. Ideot.. 


Life only, 
Lunatick. 
Lunitick, her Cuſtody. 7% +99 
| Improvement. tw. ff 
Reyerye of an Hoſpital im mprovd, .and 


17 Guardian appointed a ſet Sum 


a Salary, the Improvement 


Natl be for the Was ep; of the 


Ur s Maintenance, and not the 


Guardian's Salary, „ 


Incumbꝛance. 


Firſt, ſecond and third Incumbrance; 


the third buys in the firſt: Where 
the ſecond ſhall pay off the third 
as well as the firſt, to be let in to 
the Eſtate, and where not, 20, 35, 


A Precedent Incumbrance being pai 
off by Perception of the mean 
fits, no Hindrance to a ſubſequent 


Judgment, 3 183 f 


Inkant. Vide Guardian. 


Poſſeſſion no concluding Evidence: a- 
gainſt an Infant, and Feme Covert, 
nor (eſpecially) againſt an Heir at 


Law to ſupport a voluntary Con- 


veyance, 151 
No Proceeding againſt an Infant on 


a Judgment or Statute at Common 


Law, otherwiſe in Chancery, 164 


NUſtady of an Ideot whether * 
6, 7-50 to a Man, his Exc- | 
cutors and Adminiſtrators or for 
"Dare 70 | 


Minority . an  Inflnt as to 2 
torſhip, continues not till 21, but 
ceaſes at 17; Page 168 

Covenant by an Sn 7255; £12767 


Inheritance. 


A Leaſe ae the Inheritance 
where it is not Aſſets in Law, is 
not Aſſets in Equity, and 3 * 


it is Aſſets in Law, Aſſets alſo in 


Equity, 555 55 
The Attendance of a Leaf? de 


Inheritance is a Creature of the 
Chancery- Court; and where ſuch 
Leaſe may be ſeparated, . 
not, N 
Leaſes, Extents and Judgments 7 
ing on to protect che Inheritance, 
Oc. qught not to be divided from 


the Inheritance by a N 904 


ſigned by the Teſtator, 
The Heir ſhall have à Leaſe alben. 
ing the Inheritance, and not the 


Executor, 1 
Such Leaſe no Chattel in London, 160 
Vide Leafe. 


Injundion. . Vide 93. 
Injunction denied where tho Plaintiff 


appears unworthy. Dic bars 
Equity, 15 
Whether an Injunction lies to ſtop a 


Trading Ship, 
Injunction ſerved and Copy delhercc 
the Party ſerving is not bound to 


deliver the Injunction it felf to be 


compar d, 204. 
Though, an Injundtion be irre gularly 
obtain'd it ought to be obey d, or 


the Party in Contempt, 204 

Anrolments. 

Stayed poſt mortem, 227, 247 
Intent, 
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Intent, when to 1 againſt the | 


Words, „ s 


Intereſt. | Vide 206. 


Intereſt on Intereſt allow d, 15 
Alledged as Error i in a Maſter's 1 


port, 


53 
Intereſt loſt by Thelciiiors in "Truf for 
an Infant, charged upon the Exe- 
oz | „ 


4 1 


een bre. 64, 237 


Jointute. 


A future Intereſt and Poſſibility bein 
to the intended Wife for her Pre- 


ferment in the Nature of a Join- 
ture, cannot be transfer d during 


her Life, ie! 9 1 87 


Leaſe 1 is made in Truſt to pay Debts, 


the Leſſor dies, the Heir paying 


the Debts ſhall be reliev'd againſt | 


the Leaſe, ſo alſo of a Widow- 
Jointreſs, 172 


1 


Whether, there being a Truſt of 
Lands in Ireland, and the Truſtee 


being here in England, this Court 
hath Juriſdiction, . 189 
A Partition of Lands in Ireland can- 
not be awarded here neither at 
Law, nor Chancery, - 214 
But the Chancery may decree an Ac- 
count for Protits there, the Perſon 


being in W 189, 214 


I flue. 


The Word Iſue W Iſſue of 


Itive, and is Nomen Collettioum, 
210 


J. 


| 


| 


Judgment. 


Bill diſmiſs d, chiefly becauſe the 
Plantiff did not come into this 
Court till after Verdict and fudg. | 
meat; . ; Page 98 

Vide Inheritatice, London. 


* 
J. L. 89 


5 14 1: 


Leaſe. Vide Inheritance, 7 


* waiting on the „„ 
whether Aſſets to pay r 


Sun Leaſe ſhall not be a Chattel in 
London, 160 


4 
8 * Relief to a Leſſee apo a Leaſe 


Parol againſt an Heir, nor upon a 
Leaſe which is made by Truſtees 
in Breach of 'Truſt, 202 
Church-Leaſe for Years deviſed, the 
Executor renews, he ſhall account 
for the new Leaſe as well as the 
old for the Benefit of Creditors, 
5 oy $08 


Legat. 


Legacy aſſigned of greater Value 
than due, ſhall be brought to ac- 
count, and the Overplus paid for, 

d * 25 

Where Legacies are gen, and the 
Eſtate falls ſhort, each Legatee 

_ ſhall proportionably abate, 124 

Specificx Legatees ought to contri- 
bute proportionably with thoſe in 

| Money, in Caſe the Eſtate be de- 

\ ficient, 171 


Vide Deviſe, 


| 


Limita⸗ 


* 
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Par 8 
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4 


ii Sion 


Trial at HawsH ot Dag 109 
Where the Defendant in Chancery 


may take Advantage of thef Sta- 
1 46417 


1180 


Lis /pendens.: -/ 
Lis due, 85, 1 I 5 I 6. 555 105 


3 London. 7 ws 
The Cuſtom of London ted z 
Chancery. by. the Court of 7 go 
mem, +. 0 117,118 
By the Recorder ore tenus, , . 129 
Their Cuſtom concerning Childrens 
Advancement, 119, 129, 160 
Leaſe. waiting on the Inheritance, no 
Chattel in London, 160 


Portions in London, ſet aſide ; tho 
ſeemingly allowed by Will, 

£ + 230 

Foreign Attachment in London let 
aſide, and all Creditors erred 
to. be paid ratably, _ 233 
Foreign Attachment in London mall 
not prevent the Judgment of the 
King's Bench, Common Pleas, nor 
Chancery, Vid. 


Lunatick, Vide Ideot. 


M. 4 
Maintenance. 


Randmother not bound to main- 
tain Grandchildren, but as Ju- 


ſtice ſhould order, A OP 


V. cif enger: 
Lan dk. Alle did to a2 


tute in 1 and wore bot, - 


. A re 8832 


1 
Unequal Diſtribution of Childrens | 


229, 


Matriage 


Relief a aint TIBOR in the Mars 


8 ſhes Knie, A 17 
| 7 7 an 2M 

Parket⸗ Overt. 5 n 

3 10 4. 51: QT? Wh Nui . 


if a Arepaller of Goods Tells chem 
ain Market-Overt, the Owner's Ti- 
tle is © barr'd, Abüt he may ſeiſe 
them af they Lune to the Trefpal- 

K Aer ne anne 
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niſter or a Roman Prieſt, allow d, 
os unreaſonable Agreement for Mar 
riage, not decreed. | 


Bond for Marriage-Brokage ſet aſi de | 


in Equity, in the Caſe of a young 
Maiden, though not of a Widow, 

I 
Promiſe ten for one if ſhe 11 
again: Demur becauſe a Catching 
Promiſe, and unconſcionable Bar- 
gain, Demurrer over-ruled, 241 


Merchant. 


Eaſt-India Factor accounting in the 
Eaſt- Indies, and allowed there, 
ſhall account here again to the 


Company of Eaſt-India Mer- 
chants, 219 


. Vide Accounts, 
Misdemeanoz, 


Monſtrous Children ſhewn for Mo- 
ney, a Miſdemeanor, 110 


O © Miſtake 


by; a Von-conformiſt Mi- 


1 
l 
3 
* 
* 
[ 
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Part 2 
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Miſtake in — TY 


x age i43 
Poztgage, I 


3341 


Jo 4 to K 299 Mort- 
Be paying die bid Fart of the 


rincipal Money, 400 


Lands mortgaged) are the NMottgsgee 8 
becb in Law; ad Equity, till the 
Money be paid, 197 


Monies ; the Money thereupon due 
ſhall go to the Executor or Admi- 
niſtrator of the Mortgagee as Per- 
1 Eſtate, and not to the Heir, 
though the Mortgage were in Fee, 

52, 221 


The Mortgagee bath as good Title in 


Law, and as much Equity to the 
Money, as the Heir hath. to the 
Land, | 98 
A Security cannot be extinguiſh'd by 
any Cayenant made at the Time 
of the Mortgage, 59 
It is incident to a Mortgage that the 
Mortgagee may exhibit a Bill to 
diſcharge the Equity of Redemp- 
tion, GI 
Mortgagee lends more Money on a 
ſecond Mortgage of the ſame E- 
ſtate, the firſt being bad, the Lands 
are redeemable upon Payment of 
the ſecond Mortgage without the 
firſt, "83 
Bill to redeem or fore-cloſe diſmiſg'd, 
becauſe the Adminiſtrator of the 
Mortgagor was not made Party, 
for in all Mortgages the Money 
mult go to the Executor or Admi- 
niſtratox, and not Heir, 29 
Yet. Heir ſhall be decreed to recon- 


vey, x0 


I 


| 


Lands mortgaged for the Payment of 


* 
4 


No Mortgagt b by Bo + are Word, ds 
can be alter by ſubſe quent Agree- 


ment, ape 3 
A ofctctGlnhrmet: on the ek 


Q; Momgage, the Heir ſhall Pay. all, 


YEE BOD it gt 09 911 96 
Deed>of Settlement hortgaped, or- 
dertii to be brought inté Court, 
for its ſafeſt Cuſtody, and both 
parties to have the uſe of it upon 
Occaſion, and Copies atteſted, 4? 
No Reſtriction can be put on à Re- 
demption, Where the Buſineſs is 
only lending Money by the one, 
2nd, e, 2 the 3 * and | 
therefore if lortgage be made 

1 95 by à Man or his Heirs 
le or Heirs of his Body, yet 
his, Heirs general or Aſſignee may 
redeem, 148, 149 
Mortgagor borrows more Money of 
Moörtgagee, and gives Bond, Heir 
ſhall not redeem without paying 
the Bond alſo, 164 
Decree of Fore-cloſure upon a Mort- 
gage, and abſolute Conveyance ; 
yet ſubſequent Judgments let in, 
they having given Notice before 
the Fore-cloſure, Oc. 171 
Mortgagee of Land im Fee-ſimple 
deviſeth ſeveral Legacies, and 
makes an Executor, the Execu- 
- tor ſhall have the Benefit of ſuch 
Mortgage, and not the Heir, tho' 
the Land be deſcended to him, 187 
Money on a Mortgage tendred at 
the Day and refuſed, the Money 
ſhall after be paid without Inte- 
reſt from the Time of the Tender, 
tho the Plaintiff ought to make 
Oath that the Money was Kept, 
and no Profit made of it, 206 
If Money due upon a Mortgage made 
to Heirs and Executors, be paid at 
the Day of Payment to the Heir, 
there 


a 


N L 


1 after the Day, then it alk go to 
90 dhl Blieb er 1 der ie daibe-fiom: the 
:, Perſonal Eſtate, and ſhall Wee 
5 ee lab R a0 Hage 21 


10 1 Ns TOE. 


"Vide Intumbꝛätice. 


4 "» "4% Pp 
F and L. elta W g 55 Hoe 
l * * 


5 bY . . fy o 29 od 


, Me creat Regnum, 

2. 64444 580 ww 
{ Fxear Regnum granted in, pri- 
vate Concer ens, Where there” is 
Danger of ubterfuge from the 
Jules of the Nation, | 2 245 


Notices and Demanvs. V. 6: 20. 


Purchaſer without Notice not infore d 
to diſcover Land: en to a Judg- 
ment, 47 

Otherwiſe what a Decree in Chan- 
cery has been, 48 

Where firſt Purchaſer pays not the 
Purchaſe-money-. according to Ar- 
ticles, a ſecond Purchaſer ſhall be 
admitted, tho' he had Notice, 122 

A Title in Equity of a Truſt ĩs barr d 
by a Fine and Non- claim, where 
the Perſon to whom the Fine is 
levied hath no Notice, but not 
where he hath Notice, 126 

No Notice ought to be put in by Way 
of Anſwer, and not by Way of 
Plea, 161 

Where Notice ſhall be imply d, 246 


Vide Moztgage, Purchaſe, | 


| * * ee Hei but 


4. cCharg ge another D 


A Commiſfary' 


| A Surregate 
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4 Besenehat Mean ſhall Hliſ- 


charge himſelf by Oath of Sums 
under 4 hut Mag: ſhall abt 


We 
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165 1h Oer. : Vide Sheris. - - 41 


% 
by - 


. Neis 0h 


5 Plate in the Army 
ſold, and after ſome Time the Pur- 


chaſer put ont;s the Vendor de- 
creed to refund, 


kanst make 
aus kelerve Pr * S 


nt notes on 


O han. 0 


Account of an Orphan s Eſtate be- 
fore the Aldermen: in Lonuom, ai: 
allowed, and a Surcharge allow d, 


in Chancery, "Ut 170 


Outlaw. 


A Party alienating after Outlawry, 
his Lands are not ſubject to it in 
the Hands of the peri 44 


P. 


P Arliament Privilege, 225 


Partition. Vide Ireland. 


A Partition between Tenants i in Com- 
mon decreed, though want of Pa- 


ſture, Oc. urged, 237 


Part- 


Heſs 
Depa "3 
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LK 


Parthdithip. 
One Joint-Trader in Pattnerſhip 


ought not to contract a "ſeparate | 
Debt, without ann of his Part- | 


e MME) 16) da Page 38 
No Beneft of Sadeiyorthip" among | 
. Joint-Partnersp! 1500006 129 


Part-Owner of a Ship that refuſes to 
ſet her out, ſfalf have no Share of 
N e Freight * 36 

"EE . at p1oe bl 


{1} 4 185 { bs 


Party. 


ial Coincident... Caules. being | 
© heard together, Decree againſt one 
who was no Party to ſome of the 


Bills, 234 
Pap. 


Pay all or none, 


Peer. 


Sequeſtration againſt an Infant Peer 
for not appearing. 163 
| Widows of Pen their Privilege, 224 


33 


A Penalty can never be demanded in 
Equity, the Party performing that 
for which the Security or Penalty 
is given, 88 


Plantation. 


By the Cuſtom of Barbadoes Plain- 
tations, .tho' in Fee, are not to go 
to the Heir nor Legatee, till Debts 


paid, 145 
Plea. ph 


Where a Plea in Chancery is falſe 


14 all bare Adra 


and fraudulent, the Plaintiff there 
| I 


ntage as 

6) | wo e found falſe 
tt at Law; and Mall h 

all the fame 0 there N 


3 — a falſe Werker, 1 


„inder 


Poſteton. eren Infant, 


on ome el — 


, > —— en 
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Powers. 


Powers, bog to. be executed, Gc. 
Re 7 28, 30 


Putins. 


Letters patents granted for the Print- 
ing Law-Books, good. 68 
Statutes printed at Amſterdam and 
imported, a _ Perpetual Injunction 
to ſtop the Sale of them, and the 
Reaſon, ' 76, 93 
| Paivilege. 


A Breach of Privilege redreſs'd by 
Motion only,” without any Bill de- 


pending, 69 
Vide Peer. 


Pꝛommite. 


Widow promiſes Ten to One if ſhe 
marries again, demur becauſe a 
catching Promiſe, and unconſcion- 
able Bargain : Demurrer over- 


ruled, 241 
Puoof, a 


proof not in Wes yet allow'd at the 
Hearing, . S890 


Purchaſe. Vide Fol. 73. 


Purchaſer where relievable againſt 
the Title of him who encourag d 
him to purchaſe, 108, 128 

Relief againſt a Purchaſer for a Par- 


cel which he paid not for, 195 
Purcha- 


be a Covenant for upholding the * war” Scrinener. eee 1 


6 
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Part 2. 7 A BY L. E. Oh. 
Purchaſer allows; in e to pro- es iin U. 
tect his Land agairiſt ig Proms Sta- 5 EY bi 
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Redemption, how FIN adds be rebived in partz but Ark 
2 the whale Procerdings, eig. Bill, 10 
YT. ption barr, but no Fac | if Bt. 
& 5 . 22 Anſwer, Ge. and al Ordersimuſt 1 
2 | ere divers. are Plant s, and the N 
0 Vide ponzage. Bill afterhearin n&abates (by Death 500 
„ Releaſe; © | of a" Defendhn . ſome. of. "them 1 {gh 
A Releab in Writing And fi igned, ur | without the Feſt. may revive the 1 
not ſealed, cannot be pleaded itt an | © Cult, - 8 "Fig. Ws. 
Addon of Covenant © © 4 No Bill of Reviyupttic: for Coſt, 7 Wt! 
Yet in natural Tuſtice'it is all one as N er MY 
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- + Bargains and Sells to L. the Baronies ot Gr. and 2 Maccii. 
ͤ;Ü — una tn o 097 - 
verſion ok thoſe 'Baronies to 2: Ni 
R. and B. and their Þeirs ta the tile of A. fo2 le. 
=- ” Remainder to E. the Mike at A. fo2 Life, Bemain⸗ 
der to R. and D. &c. for 200 pears upon truſts, to be declared 
another Deed ok the lame date, Remainder to H. H. his ſecond 
Son and the Þeirs Bales of his.body,..Remainder ta C. H. his hien 
Son. and the Heirs Males of his body, Remainder to E. H. his 
fifth Son, and the Þeirs Wales ofhis Body, Remainder to A. H. his | 
ſirtg Son, and the Heirs Bales of his body, Remainder to B. H. and 9 
the Heirs Wales of his body, RemaindeT ta the right Þetrs of K. . 


L. Attornes Tenant to R. and D. &,.  _ tl 

A. makes another Deed declaring the Truſt of the Term for 2: Macii. — 
200 pears reciting it, aud the uſes in the laſt-mentioned Settle- '*+7 , | 
ment, lays in the reciting; part, That kis intended that the Term | 
ſhould attend the Inheritance, rhe Profits be received by H. H. and | * 
the Heirs Males of his body; and kot default of ſich Iſſue, ſuch 
other perſons, ho according to the limitation of Uſes, ſhould have 
had them ik na ſuch; term had been, lo long as T. H. Cldeſt fon v 
of A. 02 any Iſſue Male of his body ſhall-live. But in caſe T. H. 1 
die without Iſſue of his body, in the like of H. H. not leaving his 
Wife enſient with a Son. oz that after the death of. E. H. by N 
failure of Jfſue Male of T H. the Honour of A. ſhould deſcend 0h = 
H. H. then H. H. and his Þeirs to. be excluded of the Truſt, then De 1 
the Indentnre witneſſcth, that the Terin wan be upon the dne 3 = 
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2 I be Duke of Nortolk's Caſe, 

and under the reſtrained Limitation and Proviſo's after-mentionen. B 

viz. JET. H. on any Iſue Bale of his Body be living, in truft fo; I 

H. H. and the Þeirs Bales of his Body; until by the Death of T. H. 

2h without Jflue Male, and not leaving his Wife enſient with a Son, 

_ dn after his dgath,- by failure.of Iſſue Male, the Þonour of A. de⸗ 

ar. caſe/thsÞongur thall not-deſcepy'to l. H. 

that aſter cheDeath of U. Hehe Crust Hall be fozthe Yeirs Bales WA 

ol H. H. and for Default of ſuch Jſſue in try, to permit ſuch other WA 

Perſons and their Jfſie Bale reſpefively, to whom the Fꝛeehold o: 

Inheritanch is limited by the kormer Deedg to take the profits; as 

ik no ſuch Yeaſe were. An in caſe the anduz of A. delcend upon 

H. H. then the Truſt fog H. H. and his ite Male to ceaſe. 2 

„And then as to the Barony of Gr, in truſt for C. H. and the 

Heirs Males ok his Body, Remainder to C. H. and the heirs Bates Wi 

ok his Body, Remainder to F. H. and the Heirs Males of his Body, 

Bemainder to B H. and the Heirs Mates of his Body, Remainder 

11 to H. H. and the Heirs Pale s of hs Body, Remainder to the right 
| pers of A. {be Mathe.. TOM. 

And as tothe Barony ofBr. as to one third Part of it, in truſt W 

ko E. H. and the Þcirs Males of his Body, Remainder to F. H. ang Wi 

the Heirs Bales of his Body, Remainder to B. H. and the Heirs Wi 
Bales of his Body, Remainver to T. H. and the'ÞHeirs Bales of 

1 1 ü Remainder to H. H. and the peirs Bales of his Body, 

=... mainder to the right Heirs of A. And as to another third Part Wi 

| of the Barony in truſt for F. H. and the Heirs Males ot his Body, W 

with like Remainders to the other Brothers, ut ſupra : Remainders Wi 
to the right Heirs of A. And as to the other third part, in truſt 

| 2 B. H. and the Heirs Yates of his Body, with the like Remain⸗ I 
| ders to the reſt of the Brothers, ut ſupra. . 

| | Wy Or We! | 

| E. the (life of A. died fn 1673. and then the Term of 200 years 
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commented. 5 

20 Novemb. D. the ſurviving Truſtee at the Requeſt of H. H. afligned rhe 

1675. Term to one Marriot. | 

1 Dee. 1675, Marriot afligned the Term to H. fl. | 

t H. H. by Bargain and Sale enrolled, ſells to M. to make him 

* Tenanr to the Precipe for ſuffering a Recovery. 

25 Ob. Che ule of the Recovery vectared to be te . H. and his Hetrs. 

No 167. T. H. the eveſt Son of A. died without aue or having ever been 
„ | „ eee 

Query. If the Truſt to H. H. be good, and the other Truſts limited to 
the other Brothers on the Contingent, in caſe T. H. died, whereby 
the Honour of A. ſhould deſcend to H. H. be good or void, relie- Bl. 
vable or not telievable' in a Court of Equity, the Term being ſur- 
rendred? _ „ We 


Serjeant P. J am of Opinion that the Truſts to all the Brothers of H. H. 
on 26 Bec. in his Term are void, and no ways relievable in Equity : * 24 
?677. Cos 3 | | Wore 
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theſe Limitations, being made after T. H. hail 1 die 1 Tue 


Btothers of k. H 793 be hy the attendency ol the term upon 
the Reverſion. 


| of 9 Eſtate which: was ſo intauled, and then wen 
their Eſtates in remainder were docked by the recovery which BH; 
uffered, , Aud. the Truſts that attended on them were likewiſe de⸗ 


1 by more * tyep could, have ſtood alone in their er | 
na * ion. 'x rat] its $127 
'J.conceive that the Truft for the Term is appointed to walt upon e 
the Inheritance in the kore · hart of the Deen, though ſeeming con- Bec. 1677. 
traty to the latter - part is not ſo, but both map be reconcilen 
(that is to ſap) ſhall wait upon the Inheritance upon ſuch Con⸗ 
tingencies as hereafter is expreſſed, being the Truſt is limited and in 
the ſame order, only the. Contingenties of the. Death or IT. H. 
without Iſſue, &c. prout. 

The. Truſt of the Term limited to 8. H. and the Þeirs: Bales of 
his Body, with Remaindexs over as the Cale is, J think is a good ay 
Truſt, - a1; d will go accordingly, ſo long as there is ns charge made, Term for 


be made to wait upon the Inheritance that is tntafled. — 
But when it is ſo limited, tis not properly an Intail within the 
Statute de Bonis, but een partly in Equity, and partly 
in a 9 1 ; 
H. H. to- whom it is fo entailed may diſpoſe of it, and thereby 
bind his Iſſue without Fine and Recovery, as J conceive. And 
the Term fo limited in tail, ſhall be ſubjec to bis Ocbts againſt 
the Iſſue in tall, as J alſo conceive.  - | 
By the Recovery ſuffered by H. H. all the Intaſls are barred, 
and conſequently the waiting of the Term upon the Jnheritance 
deſtroyed, - becauſe the Inheritance it (elf is changed; but the bare 
ſurrender.of the Truſtee could not have that Dperation if nothing 
ciſe had beeu in the Cale. $ 
But the greateſt queſtion-in this Caſe, J conceive. m. a1 ariſe 
upon the Death of I. H. without Jfſue. and the other Contingen⸗ 
cies, becauſe the Truſt of the Term is not limited to H. H. abſo- 
luteip, but to ceaſe upon thoſe Contingencies, and then to be al- 
tered; pet \ſeeing the main Intention of the Settlement was to 
make the Term wait upon the Inheritance, as by the Recital of 
the Deed, and when it changes is limited by Ulay of Inheritance. 
Therefore J conceive that H. H. whülſt he was owner of the In⸗ 
heritance and truſt of the Term, ſuffered a Recovery, the Con⸗ 
tingent truſts of. the Term to the others are dellroyed. 
In Lau they have no-Relief, becauſe the Eſtate for vears is lur · 
rendred, and 1 conceive the Chancery will not ſupport ſuch leaping 
Limitations of a Term for years, eſpecially when it cannot take effet 


in oro, as the contingent Limitations are, and the Remainders in 
that caſe will be void. 2 Moon, 
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ſtroped, And. can-never ſurvive-the-Remainner on-which-thep ae: 


though regularly a Term for years cannot be entailed, pet it map Years cinnot 


Tennent * not be Jntailed"unlels it be to'attend'an Inheritance ;"anv the 11- 
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nin 35 was, the whole Term veffed in H. H. and dhe 1 4 
to the other Brothers were vod: For g Te of a Term ca 
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Term cannot 


be Incailed, mſtations of the Truſt vicfering from. the-Limitations of the The: 
uniets it be kttance, tis alt one as if the Cru of the Ferm was Llinited; with- - 
t=beriraace .Ollt kelpetk to any Inheritance, in which Cale the Limitations or the” 
Term to the other Brothers would be elearly God. Mert J take 
lte to be clear, that taking the Truff of the Term to be attenvant 

to the Inheritance of the Kecovery, having barr'd the Remainders 

of the other Brothers as to the Inheritance, the Trult of the Term 

muſt needs be wholly in H. H. and that the other Brothers can neber 

claim the lame in Equity: For fince' the Inheritance (as inten- 

dant to which they cauld only be Entitled to auy Part of the Tru 

of the Term) is veſted wholly in H. H. and noremainder left in the 

,  » Brothers, there can be no Remainders in any of them of the Tratt 
orte the Term; but as the whole Inheritance is now'in H. H. ſo doth 
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the whole Truft attend that Inheritan te. W 
Sir Me, J am of Opinion, that the now Duke of N 


z ortolk and Earl of A- 
7's 0pi. rundel, have.a good Title to the ſaid Baronies. -Firtt, in Lat tis 
16%%c᷑fů0D. Clear, that the Term is Surrendred; and ſo if any Title remain to 
the younger Brothers, it can only be in Equity, And Secondly, 
I think there is no Title in Equity; as to'which-it maybe inſiſted 
upon, that if the Limitations of the Truft of the Term were at firſt 
good; yet ſeeing they are chiefly to attend the Inheritance, and that 
Limicazzon Inheritance by the Recovery is changed and made a Fee Simple, 
of a Truſt of und this before the Contingency in the Linitatton of the Truſt of 
3 the Term happened, whereby the Limitations of the Truſts are 
ob. agg changed, and the pounger Brothers cannot have the Term tn the 
void. Came plight, nor during the-ſame Eſtate, as were at firſt deſigned. 
J fay, from theſe Conſiderations it may be concluded, that the Limt- 
tations of the Truft of the Term are deſtroyed ; but that which 
J po moſt rely upon, is, that the fieſf Limitation of the Truſt of this 
Term under this Contingency; was altogether void ; as to which, 
the Caſe is no more than that a Term of 200 years is granted. 
in Truſt, that H. H. and the Pe rs of his Body ſhall receive the 
Poofits, until by the Death of F. H. and the Failure of Jiſiie Pale 
of his Body, the Honour of A.-thall come to . H. and in cafe the 
Honour ok A. ſhall deſcend to H H. then the Erutk foz him and the 
Iſſue Male of his Body to'ceafe;-and then tis limited retpettively to 
the younger Brothers, and the Peirs Maſes of their reſpeftive 
Bodieg; J- concetve theſe Liitiſtations to the pounger Brothers are 
void.” Firſt, it will be agreed, that the Limitation of the Tru of a 
Term to one and the Heirs Males of his Body, and for want of 


kuch Iſſue to another is vod. As to the Second, J think oY 
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clear, that it a truſt of a term be limited to one, as long as, John 

a Styles, hath ilſue gt he Body, and that Johg a Sty les die itheut 
JCue of his Body, then.$9.another;that-Remaindex is void ; Likewiſe 
that which ſeems to maße the doubt-in-this.preſens, Cale. is, that the 
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Contingency. mult happen wichin a Lite (wir.) the Ponouz ot A. de- 
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to happen, oz not at al 
Child and Ba hy 


in the buping of a Leaſe oz no. 
Pet though there be no Pꝛecedent in Punt, yet uch like Cales have 


a right to the truſt ot the ter 
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nion is as followeth.. .... . 


be Intail'd, 


the Land be Intadled with Remafnderz over, there the term max be k-ricoce be 


limited to wait upon the inheritance, according to the ſeveralintails ; Term my 
Ne ONS is,$00d, ſo long at nothing intervenes to inter fia 
uſt or AMT: on be ene 
But J conceive is not capable of ſuch Privileges of intall as Aube - 
ritance is, for the tntall is confirmed by the Statute of Weſtm. ad. de 
bonis; but the atteidance of tbe term upon the Inheritance intailep 
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Tho. had dyed without i 
though he dye not Fon Aus ay, fr 
Fo, the ſum of this 18, if ſy limitation of 7 a ne be 
Secondly, the general ſcope of the Settlement 4 
that the term ſhouſh wait « n 
cannot be becauſe it is altered. d ba ARNE fa 
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go to Charjes his Son and , x4 1 
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Sir J. C. 
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pt this Cale ig different from 
only a Tempdzarp Proviſion 15 to 
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Truft of the term is declared tot 
wach of Trull by his Ii wthe 


aut go d at Law, the teuſt of a term cannot he good fy 
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agreeable to the intention of the Deed of Cruſt. and to all po; 
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in truft for Henry Howard in tail, and after his death ta the Bio- 


we Fins, cn de ene ne, e Jan: 1677. 


— Yeoncur with this Opinion,. becauſe it is no abſolute Trufe..no+ 
N | ute Truſt. u 
ſa much as ka the lite of Henry, but a limited Truſt upon a —. 
tingent, whirh as in its Creation it might, ſo in Fat, it div hap. 
3 9 the lite-time of Henry; and conſequently there is no room 


t any Conctrumion to be made, that the Truſt of the whole tern 
veſted.in Henxy againtt the expzels limitation thereof. . N.8. 

A conceive,;firft,-that ik by Ad executed my Lom ot Arundel had 
treated this term to my Lom Dorcheſter, and the reſt of the truſtees 


. 2 


thers in tail, that had been a perpetuity, and not good oz a term; 
though as to that, there is à difference taken in Tatten and Mol. 
Jenex. Caſe, More 809, 810. in Chancery; by the Lord Chancel- 
1our,. and the Judges alliſtant; uhich ſeems to be reaſonable, that 
the firſt party that is the Ceſtui que Truſt againſt his iſſue, may dit 
poſe ot it, but not againſt him in Remainder ; fo2 Equity peſerves 


it as to the Remainder, do then ik it had been to Henry Howard 
Unid, the Jaues af his body, the Remainders ta the Brothers: 


Though Henry Howard. couſd, as ta his Indie, diſpoſe of. it, vet 
AS. to. his. Bꝛothers it ſtood gaod, if that Relolution holds good, 
and the Book ſays it was grounded upon pzecedents in that Court 
too, But this cale differs where the.courle of Equity is againſt it; 
. firſt. theze is only. by this Conveyance a reception of the 
profits. in Henry Howard ant the-Jflue Pale of bis body, until 
the Dignity of Arundel come to him. And it is not in truſt foz 
him and his Jſſue Male; su ag he has not the entire truſt in him, 
aß the other Sons have by the penning ok the Deed. Secondlp, 


tis not abſolutely in truſt in bim and hig Jute Pale, but tem- 


pozary in them, upon the failing of the Dignity of Arundel ſooner 


oz later, And he is not a.Ceſtuique Truſt within any of the-Statutes 


Peieteding the Statute of Aſeg, but has but a limited purſuance of 
the pꝛoſits ; but the truſt veſts compleatiy in the Bzothers akter. 
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Thirdly, then the Marquis ok Dorcheſter aſſigns the term to 
ot, and he alngning te i. H. whereby he has in ftritneſs of 


1 


Law extinguiſhed it, whereby: there is a wrong and deceit done 
tu the Byothers,. he is bound in Equity and good Conscience, to 


e them recompence and ſatiskacion kfoz this wrong; and it 


Appegring that H. H. was up to this, with a deſign-to extin- 
much it, and that ertinguilhment turning to his advantage, be is 
Ikemite compellahle in Equity. to anſwer. it out of his Eſtate, either 
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by creating à new Term in this Land, oz by ſome; other way, ac- 
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cording to the Relvlution.of,the Judges in-my Land ek Ormond's 
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J have 
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Or the Doctrine of 

- F have ſeen the Opinſons of Br. Atom 
nard, and Serj. Pemberton, n do much value, and 
have great eſteem fo2/ Mr. Attomey ſateh, that the Term to H. H. 

p the Heirs of hiszbodp, under other Limitations than the Jnhe- 
tance was, the whole Term veffed in H. H. and che Limttattons 
thereof to the other "Brothers are votd, J concetve the whole truff 
of the Term is not limited to H. H. but part ot the Tru, (o long 
as Thomas the deceaſed Onke ſhalt have Heirs Males of his body, 
and until the Earldom comes unto! mY ; (as the Truff ts but a 
qualified and limited Truſt in H. H. ſo as this Truft to H. tf A Truſt end- 
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erpetuities. 
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ep-Generat, Serj. May- Sir ®; bun. 
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Truit ſpzings and ariſes to the poyngftr Biothers, not by way of ines 
Remainder of a term, but the Cru to H. H. being ended and de⸗ Tru fpriog- 
termined, -J conceive a new one may well ariſe and ſpzing up to is 
the younger Childzen, admitting it were a truſt of a term in Gꝛols 
it is not a Remainder, but a future Contingent grant and a limi⸗ 
tation to them, as it is in Pell and Brown's Cale. e 
Secondiy, If it be tö attend the Jnherftance, then he conceives 
cleariyy the Recovery having barred all Remainders, the Term and 
the Truſt of the Term is allo barred. N this Cruft had been to wait 
upon all the Eſtate as they came in poſſeſſion, it had been the 
ſtronger; but as this Cafe is, J concetve the Truſt will watt upon 
the Eſtate or H. H. fo ſo long as Tho: lives, and hath Heirs Bales 
of his Body, and until the Earldom come unto him, and the Truft 
_ bf Henry determines, aud then a new Treft-\pzings up to the 
vounger Thildzen, which is a future contingent Truff, ſo as a com- 
mon Recovery can bar this Truft, ſo long onlp as they did wait 
upon che Eſtate of H. H. which is now determined by a'colſateral 
Limitatfon, and the Recovery cannot enlarge the Truff to tl. H. 
and make that to coneſnue which in its Creation was to end when 
luch a Contingent happens, which hath now happen vz if H. H. hap 
not ſuffered a common Recovery, he had hay an Eſtate tall, pet na 
Truft, this is a future contingent Erutt to the younger Chftdren, 
which cannot be barred by a common Recovery, r. 
JJ ͤ ͤ— » 


r. Che Surtender 02 Gzant of the Leaſe fi 


r. Che S er o | 02 200 pears to Henry, Scrj. M. 4 
not the Extinguichment or the legal Fitereſt of the Term, doth not o. abe Bo- 
pejudite the equitable Truft of the Term; fo-fong as the Lands 
come not into other Hands (viz.) of a Purchaſer, without notice 

of the Truſt, which is not in this Cale. e. 

2. An Intall cannot be made of d Term in ©2079, as if a Leaſe ac ini 
for 1000 pears be maße in reiß fin ] S du the Beg F his e, 
Body, with Remainders over, [-.-may-vifpoſe of the whote Term, „ol, bot 
and ſurhDiſpoſal is good again his Ire and thote n Kemalnder; my be di 
and if he die without ſuch 'Difpoſitfon nude by ; 
tall ave the Benefit ar the run not his" 


nor, ſhall go 
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750 Loben.“ verſion in Fee, ie the Reverſion be purchaſeyin Fee; 02 ſettien in 


be itin fee or 


us. che heir Fee die, the Pet 02 ae hall have the Benefit of the Teuf, any 
Ferit Debes 4. Bit in that Caſe, if the Tenant in Fee die in Debt, and 0 


_ lienared alien, 02 obtain the Truſtee of. the Term, to make an Alienation of 
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But a Term 7. But a Tem may be limited to attend and wait on Inhe⸗ 
way be limi- *. by wap ol a Truſt, as it a long Term ot 5 be, the Ne. 


tince in truſt, Tal, the Term map be ſettied to the uſe of the Fee 0 na | 
Tail; andiin that caſe, if the Tenant in Tail die; di the Tenant in 


ſhall have the not the Executo2s; KK. 
be, the Exe. other ſufficient Aſſets to pap the Debt, in that Cale the Executo) 
bens“ Hall be p2eferred befo2e the Heir, although the Debt be luch as the 
Peir is not bound o2 liable unt. =- 
Term, in . 3. And I conceive, that im that Caſe, if the Tenant in Tail, that WM 
Law, he? a hath the Equity of a Term waiting on it, do purchaſe the Term and 
without Fine 
the Term, it ſhall bind the fue in Tall and him in Remainder, 

or Recove 
| * though the Alienation be by Deed without Fine oꝛ Recovery becaule 
the Term in Law is well aliened- without Fine, &c. And the Sta⸗ 
tute of Weſtm. ad de bonis extends not ta a Caſe of a Term. 
6. Pet it is true this doth not e, an ng Cale in 
nn upon three Accounts. er e e 


Firſt, It is a new Caſe not yet beougbt in auettion... e 

N Secondly, Becauſe here is a ſpzinging and a new Truſt by acct: 

ha ſubſequent, and alters the Cruſt, and changes the Intatl of the 
Term to other Pertons, from Henry to the younger Childzen, and 
on ſich Accident takes Away the Truſt wholly Fort ee, the firſt 
Tenant in Cant. n nee e e i 

And Thirdly, the Change ſeemeth to be rounded on great Rea: 

font; fozthe Lozd Maltravers heing in ſuch-Condition-as he was in, 

there was great Reaſon to diſable him and pzovide-fo2 the younger 

Childzen, as is done by this Caſe; and ik Henry chould come to be 

Earl, and have Addition of Eſtates, that the other younger Childꝛen 

_Hould alſo have Acceſſion of Effate to them, and lo it is POS Deed 

of Truſt pꝛobided. 
But notwithſtanding theſe Reaſons, and this difference of the Caſe 
in theſe Circumſtances from other Cafes already reſolved, and the 

_ contrary Opinions that J have ſeen, I am rather of the Opinion, that 

in this Cale the yaunger Bzothers are bound. by the Recovery ſuf: 
fered.by, Henry, than convinced that they are not bound; kor J find 

| that the Reaſons given e contra, touch not my Doubt fully, 12 

The Reaſons of. my Opinion are (viz.)) 

I. For the Recovery ſuffered, and the Time when 1 was wffered 
| (to wit ) befoze the Low Maltravers died; fo2 till he died, Henry 
mag Tenant in Tail, and han Power by a Recovery to bar and dil 
pole "of. the whole Inheritance, as mell of his own. Eſtate Tall, 

as of. rhoſe in Remainder: The Term of Years was but acceſary 
to ſet ve and attend the Inheritance which was pzincipal. - 

25 n the only Reaſon that made —_ intailing oz limitation of 
the 
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Or the Doctrine of Perpetuities. 11 


wk des A. 1 TY. r * 


the Cerm good, mas; becauſe it was to mait on the Inheritance, firſt 
® to Henry in tall, and ſo ſucceſiively-to the other Byothers; oz elle, 
ag it ig aboveſatd, the Limitation had not ban good: And when 
that Reaſon falls, and the Cauſe why it was a good Limitation 
ceaſeth and is taken away, the Effet of it doth, likewiſe ceale. 

3. The change ok the Tezm into thirds, doth not change the E⸗ 
ſfates tail of the younger Bꝛothers, and cannot and with the inten 
tion of the Deed ol Truſt: Foꝛ I think it clear, i Charles, admit- 

ting he tome ta the Inheritance as Owner, 92 if in the Lite ot Henry 

he could get a Tenant ok the Freehold of all, oꝛ any part ok the 
Land to join with him, ſhould then ſuffer a Recoverp, it would bar 
Edward, Francis, and Bernard, ot ſo much of the third part where- 

of ſnch Recovery ſhould be ſuffered, viz. of the whole Jnheritance, 

and a third of the term and the reſidue- (to wit) the other two parts 
would reſpexively ceaſe, and be intailed as to the term, and be. whol⸗ 

Ip in the reſpedive Diſpoſition of Ed ward and the reſt, and go to their 
Executozs, not to their Jſlues 02 the Remainders. e HG 
And yet upon long Conſideration of the Cale, there is another, and 
a further Ground ot my Doubt of. what hath been ſaid ( viz.) not 
only becauſe it is a new Caſe, and concerneth a. Gzeat and Noble 
Family, but on another and further Gꝛound obſerved and inſiſted 
upon by ſuch great Opinions, contrary to what J have above ob- 
ſcrved (viz.) that it is not only a ſpzinging and contingent uſe to 

the younger /Bzothers, -reſpeting them, but becauſe the Dziginal 
Truſt to Henry, viz. that the Truſt to him and his Jfſue is, as to 

him and them, under a Limitation; and that not ſo long as he the 
Tenant in tail ſhall have Iſſue, but ſo long as the Lozd Maltravers 

ol have Jſlte Male, and on that reaſon the Cale is 15 | * 

lt, T4 ITT by eq | bes d. 


1. J agree, that it a Man have a term koꝛ 1000 Pears, and he $i: % E 
grants. and demileth this to one and the Heirs Males of his Body, A Term of 
the Remainder to another and his Heirs, that this term cannot be endet de io. 
intafſed, noꝛ a Remainder limited upon it; and that upon the Death r-i'cd nor a 
of the Party to whom the term was ſo given, it ſhall go ta his Ex- fee, 
ecutoꝛs as a Chattel, and not to his Heirs Male. dot ſhell go 

2. J do conceive it will not be denied by any, that if there be a 0 Exccurore. 
long term fo2 vears, fo2 1000 years, more or leſs in truſt, and a man 
purchaſes o2 ſettles the Inheritance to the uſe of Himſelf fo2 life, the 
Remainder in Tail, the Remainder in Fee, and declare that the truſts 8 of 
of the term ſhall walt upon thoſe Eſtates, and fall in with them, but Term may 
that this truſt of the term ſhall go along with all the Eſtate, and vic on, nd 


hall not be merged in any ol them, and this truſt ſhall not go to an th ch | 


Crecutoz; but ſhall go along with the Eſtate, and if the tenant in tail berit-nce, c. 


die without Jſſue, it chall go along with the next Remainder Man in | 

tail, and alter his Death without Iſſue, it ſhall go to him in Fee Umple, 

and attend all the Eſtates in-Remainders, be they never ſo many. And 

this, J conceive, is the common Courſe in Chancery e Me, 
n flu. 
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"The Duke f N orion 5 


— ti. act. am i 


ald Pagen 


Que Ty. 


Anſwer. 


bath 
Heits Males of his 1Bodp, and until the Earſdom of A. dor 
| oe . do as by the 2 


e ta gu with oil the Enateg. Chis i 2 
fo? Henry and the 1 bong of his Bobp, but a if 
ſtfieb Etüt as long as ODulle Thomas's elder Brother 1 


wer, and 


eath of Dike Thomas without Jae, the 
10 3 but u limiter Truſt, is now detertminey 
o Henry. 
As this was a contingent truſt in Henry, but in cate Tho. wa 
alive, and had Je when the term was to begin, lo the — — 
and duration of the truſt of the term, was but to lat untu the Earl⸗ 


Truft to Hetity, 


dom came unto him; and it is the ſtronger, koꝛ that this nn ends | 


in Henry by 80 or Limitation, © - 
hob 1 * all Henry and his Illue habe this rut? oft 50 
until Thomas die without Jſſite Male, and the Earnom of A. 
tome tf! hint, both . hath happened, lo as the truſt fox Henry 
and his Jae is 'ended 
to others, as it may well be fo, as this is a nem Cruſt that by u con- 
tingent ſubſequent claration takes away the tttiſikrom Henry, and 
ſettles a new Truſt in the pounger Chſldzett 3/ and it is to be con- 
ſidered, that Henry is to have the truſt of this term, not mo long 
as he thall have Ide, but fo long as the Low Maltravers haft have 
Heirs Bale, fo as Wits makes it a collateral ae o Deter · 
mination of the ſaid Ellate. 
4. The Equity and Juſtice of this Truft carries mneh woight with 


me, enen tion the Loꝛd Maltravers wig in : It was fit to let · 


A future con- 


tingent Inte- 
reſt e 
barr'd. 


tle the truſt in He my. fo long as the Low MaltravershawDeirs ale 
bf his Body, and if they failed, and that the Earldom of K. ann great 
acceſſton of Effate to rome to Henry, it was a Brent neee 
younger Childzen ſhould be pꝛovided fo2 and taken notice of, 

And it will not be eaſie to blow off and overthrow a truſt in a 
Court of Equity, conttary to the expꝛels mind ariv. tention ok him 
that made it, fo? thePwviſion of the parhiger Chuldꝛen, eſpectally it 
being-mave with lo mach Juſtice and Keifon, wherein he hath both 
a Refpet fo2 his Ponour's Family and younger Children. 

There is one Objerton againſt all J have land, which ſeents prima 
facie to carry weight with tt; and that fs; when the legal Jntereft ig 
come to Henry, and he is Eenont in tail in poſſetion, and ſuffers 7 
common Retobety, and bars all the Kemaiiiders in tall. 

* ow can this truſt which is an Acceffary follow Effates ? 

0 which Janſwer firſt, e theTruft had been to follow and wait 
9 the Eſtate, this Dbjexion had been the fironger ; but this truſt 
is not abfolutely to walt upon Henry's Eftate; but fo long as Duke 
Thomas hath Heirs Male oe his Bovy, and until the Earwom of A. 


come to him, both Which-abe-happent,”he continues mi Tenant 


im raft, and gl this Jutereſt is vetermined in the trufts. 
Secondly, this ts titre continent Intereſt that now is hap- 
ened to the younger Prethete, which"chot be Vatred; and it 
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mae be relembſed to Pell and Brew Cale > Cro. 3905 391. ph 
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by way of Limitation, and is now diſpoſed over 
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| a chan devileth his. Land to 


maintain and ſuppozt as muth as they can. 
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| bis ſecond Son Thomas and bis 

eirs, and it tes without Jfſue-pleaving-Wilham his elder Bzo- ⸗ 

cr, then William. ſhould'have it ig Fee; it was adſudged thar- 
this was a Fee Simple in Thomas the Tecond; And though regu⸗ 
larly one Fre cannot deſcend on another ; pet this being a kutuxe 
contingent Jntereſt that the Devile of the Fee Simple to William 
his eden Bon, .ILASS.: ooo 8 | 

Another great Queſtion was, Thamas the ſecond Son ſuffered a 
common Recovery, whether this did not bar the future contingent. 
polubile OL n om ðà m 
And it was avjuvged it did nor. 1 

Now here is as much a future contingent poſlibility ot᷑ a Cru, 
as there was ok an Eſtate and moze, and theretoze there is much 
reaſon that the future contingent poſſibility of a Truſt ſhould not be 
barred by a common Recovery, as in that Cale. And as to that 
which is ſatd, that an Acceſſary cannot be without a Subſtance; and 
the Eſtates bf the younger Chlldzen is to Nicceed,. and pet thep 
have no pꝛoper Cltate, koꝛ Henry is now Tenant, fo as this ts a pet- 
ſonal truſt to2 the younger Childzen independent of their Eſtates ; 
and if lo, then clearly this Recovery cannot bar their Eſtates. 

Another reaſon why a Court of Equity ſhould help and interpoſe 
in this Cale, may be, becauſe the Eſtate fo2 Years was conveyed by 
Marriot in beach of the Truff, which a Court ot Equity ought'to nech of 

C212: 3 di $553: 344 0 Traft re. 

Firſt, Betauſe Marriot and the now Duke are not Purchaſers 70 in 
fo2 a-valuable Conſideration. f on Rr e * e — 

Secondly, They came in with pꝛivity, and had notite of the Truf. 
And J conceive may and will, notwithffanding theſe As, make to make good 


good theſe Trafts fo2 the younger Childzen; and if this be a new e lotention 


doubtful Caſe, certainly J couceive it is the ſureſt and ſafeſt way fo2 anden 
a Court of, Equity ko male god the intentlon of him that mave 
it, and to peelerve the Truſt kor the younger Childzen. 


William Ellis, 26 Feb. 1677 
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1 day being appointed fa; Judgment in this Cauſe, the th 

1. age alfred the Lozd Chancelloz at the hearing, 2 
Lo Chief Juſtice Pemberton, the Lom Chief Juſtice North, and 
me inte the Court of Chancery, 
iatim, beginning wirh the Low 
upwards ; after whom the Lom 


: 
* 


185 


their Dpintons 
Montague, and ſg 
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ments, as near as coulp-be taken, were as fulloweth, 
The dme of the Lord Chief Barow Montague. | 


Charles Howard is Plaintiff, ann the Duke of Norfolk and 


others are Def 8. ThePlaintiff by his Bill ſ#ks to have 

of 200 Pears of the Barony of 
Henry Frederick Earl of Arundel, 
eds, and other Paſages in this 


and upon the Bill, Anlwers, 


| af March, 1647. did ſettle the Barony of Groſtock 
b Burgh, and ſeyeral other Lands to himſelf fat Life, then to the 

els Elizabeth py Cite 02 Lite, and then there is a term crea- 
ted fo2 99 years (which we nad not mentian in this Cale. becauſe it 
is determined) and after the Death of the Counteſs, there is a 
term of pears limited to my Loꝛd of Dorcheſter and other Truſts 
fo2 200 years, under a truſt to be declared in a Dad of the ſame 
date, with the Releaſe and the limitation of the Jnheritance, after 


_ this term of 200 pears, is firſf to Henry Howard now Duke of Nor- 
folk and the Heirs Males of his Body, then to Mr. Charles How- 
ard the now Plaſntiff, Bꝛother of the ſaid Henry, and ſo to all his 


B2others ſucceively in tail Male, with the laſt Remainder to the 
Earl of and his Þeirs, then by a Dad 21 of March 1647, 
Earl declares the truſt of the term of 200 pears, reciting firſt 
uſes of the foumer Ded, and therein ſays, it was intended that 
ſaid term ſhould attend the Jnherttance, and the Pꝛoũts of the 
of  Houldbe received fo 200 pears by Henry How- 
now Duke of Norfolk au the Heirs Bales of his Body, ſo 
g as Low Thomas, eldeſt Bon of the ſaid Earl of Arundel, oz 
Aue Bale of his Body ſhould be living; but in caſe he * 
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A Term art- 


- TheDeviſe you the Steps taken towards it. That the Devize of a term, and 


erm ©0*-Ferm to one and the Heirs'of his body, there a poſitive Limitation 


8 it was in the Exchequer, there it was lald, it was luch a total Oil 
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as to the nett thing, the common Recovery nowſuffered bþ the 
now Duke, rhat vob) bar the remainders to the other Brothers; 
4 Term at- and bo allo the truſt of this term: That J conceive to'velo, in cafe - 
1.15 this can be interpzetev tobe a kerm te attend ehe Jnhoritance; any 
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wird by a indeed in the reciting part, the Deed voth'ſcem to ay; that it was 


Recovery, thtended to attend the Inheritance. But by that park or the Oed 
which followeth-after (now this Indenture witneſſeth) | there it ig 
limited, that the term ſhould'be to Henry Howard and the Peits 
ales of his Body, until ſuch time as the Honour of: the Earl or 
Arundel by his elver B2others death without Jlue, ould come ta 

im; then to tbe Plaintiff, which doth convey the Eftate of the 
erm in a different Chanel, from that in which. the Inheritance 

ſettled; and taking this Dad altogether, it voth limit this term in 

ſuch various Eftates, that it can no way be conſtrued to be a term at- 
tending the Inheritance; and then, J conceive, the recovery doth 

not bar the truſt, fo2 the rerovery would bar the tnciventto any E⸗ 
but not a fate, as this would do here, fe it attended the "Inheritance ;'but be i 
emingrols, ing only a term in O2ols, and a collateral thing, I'coneeive the re: - 


and a collate. *% 


tal thing. coberp has no oper ation to bar the truſt in the term. Then the Cale 


ſingly depends upon the third point, whether the Cru gen term thus 
limited to Henry Howard and the Heirs Bales or his body until his 


: 


Bzother die without Jfſue, tnhereby the Monour came en him with 
ſuch contingent Remainders over, be a gogd Limitation,this'ts the 
Queſtion, and ſo in choꝛt the Caſe is thus: A Term ok two Pundzen 
'vears is granted in truſt, that Henry Howard ann the Delrs Bales 
of His body ſhall receive the Pzofits until Thomas die withowe Jaue 

Male of his body, and then to Charles Howard, any the Pes Pale 
of his body: And in this caſe, I am of Dpinion, that chele Limita- 
tions to the younger Biothers upon this*Tontingency, are ablo- 

lutely void in the firſt Creation, and ark gone wichen the Surten: 
der; and that upon this Recovery Henry Howard, .now'Duke of 
Norfolk, ought to Have the truſt of the whole Term... 

The Expolitions of Devizes of Terms,oztheDilpoſittons of the 
truſt of terms, have pꝛoceeded by mah ſteps to higher degrees 
than was at firſt thought of by the makers. Jt would be too long 
to give a diftini Piſtoꝛp of it; but it is ſo plain, that it is now a re⸗ 
ſolved and decreed thing and ſettled, therekoze it were in vain to tell 


of a Term, the limitation of the truſt of a term to one and the Heirs of his body 


and Limita- 


tion of the Ig good, though Burgeſſe g Tale was only ko; Life, the Cales are ve- 


Twoſtof a xy full in it. On the other five, where there is a Limitation of a 


of bis Body, Of the Eſtate over, after his denth without Aue, that J think alſo is 
od -  . _ ag fully declared to be bald. J ſhall not cite Caſes at large, bur an 


don over af. Ip thoſe Points and Expxeſions in them which are peculiar and per- 
ter his Dearh Ant this purpoſe : there fs Jinkins and Kenniſh's Caſe, I think 


2 
t it 
uld 


© poſition of the term, to limit it to one and bis Peits Wales, ea 
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"Or che Dodtrine of Perpertities 


would: nov avimit. of A Limitation ober, bur adjudged to be bod Sa | 
ogy Low Roles 'Abjwygnients,” x Part Tit. Deviſe fol. 611. 11 
Car. T. TLeventhorp and Aſhby's'Caſe B. R. It is ſaid, that the Re- 


mainver 05 # term 70 C. after it is-limited to B. and the Pets 
Galen de is — is a void Remainder ; 
eaſon 


and fol. 613. he puts 
down'the the Remainder is voſd, becauſe the-Limita- 


tion to one und the Þeirs Bales of his Body is a full Diſpoſition 
of the Eren Lud ir duch Limitations over were permitted, it 


would cteute Perpetultſes, which the Law voth abhoz vo 
Sandets and Corniſne g Caſe, Croke fol. 230, There it is retolved, Limitations 


that the Devile ort a Term in ſuch a manner with Limitatfons after „er v2pld 


one another; to male a perpetuity, cannot be god: Foz, ſays the — Fe fo 
Book; tu lumtt a pollibility, and to limit the Remainder ok a term, „h chche 


after a bying without Jau, wands not with the Rules ofthe Law. Now 4 fg. f 


and ſtands 
to bung this Cale within thele Rules, that if there be a Truſt of a vor with irs 
term to a Man and the Heirs of his body, no Limitation can be over; Rule 
J ſay then, ik this Eſtate be ſo limited to my Low Ouke by the name 
ok Henry Howard, the other will follow when there is a Limitation 
in tall, (though it cannot be p2operiy ſtiled in tail of a Term, pet it a Term tho 
is aDiſpoſition of that Cerm as long as the Tail laſts) then there nor properly 
can be na Limttation over. And as fo that J think, as the Oed is {5 Dos 
penned; it may well be ſtood upon, chat here is an Eſtate giden to ation of the 
Henry und the Heirs Males of his body: Foz though the Dad lays, Term as long 


untu by the death or Thomas without Je, the Earldom of Arundel iet. 7) 


laſts. 

ſhall deſtend upon him; pet the firſt Limitation, J think, ſhall ſtop at * 
the Heirg Male ot his Body, and the Remaindet over ſhall be then 
void, But J will not fand upon that; becatiſe J think J ſhall not 
need it, but admit (until by the kallure of the Jfſie of Thomas the 
Earldom come to him) makes it not an Eſtate to Henry and the 
heirg ot his bodp'vitetly, yet it Fives. an Effate to him and the 
beirs of his body, as long as Thomas hag any Iſſue of his body, and 
that J cvunt ta be ali one as to the Operation of Law; fozeath ot the 
Eſtateg muſt determine upon thePerſon's dying without Jfſue, which 

is too remote a Condition to limit the Remainders of a Term upon. 
And this until he vie without Jlue, and as long as he ſhall have Iſlue, 

are terms Spnonimous in my Opinion; and lo, it being a Limita⸗ 
tion to him and his Heirs of his Body. as long as Thomas lideth, 

and hath Iſſue of his body, it cannot be limited over, and the rather 


upon comparing the koꝛmer part of theDeed, where there is an Ex⸗ 


preſſion, that it was intended the Eſtate ſhould remain in my now 
Low Duke; ſa long as Thomas lived, 02 had any Jfſue of his body. KLimitstion 


Therefoze, J ſap, there being in my opinion no Vifferchce as to ope+ co Man and 


ration of Lam, between the Limttations to a Man and the Heirg we i" of 


is Body, and 
of his on boy, and to a Man and the Heirs of his body diring co a and 
the life ok another, and the Heirs ok his body, thete can be no vit- > be 1 
ference in the Reſolution. Jt is as poſſible a diſpoſition ot the Term F 


ring the Life 
during the continuance ok an Intall as the * and b fro « of f norher 


88 can be limited ouer. the heirs 
| ne his Body, 
1 F But wok difference 
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Rherorick ann Chap- 
. bens Chap- 
Cro. Ja. 4 J 88 : : , which wa 5 5 Dy my Low Chiet 


WI 5 ride it tobea vold Lime 0 aJungmenc 
Ea 4 6 non-pleas. which- er Caſe of 'Rbetorhk) 
=, 2 t was Hill, 31. AND 32 Car. a. Reg. 1615. Giton's — 


upon the Sanders g Cale; Matthews poffeſten ot a lang term dt years; 
— e Jllve a Son and three Daughters, makes his 2 — 
cue, the Son Chattel-Leaſes to hig Son; andik that Son diebefoz2Warriage, 0 
dies wichout after Marriage without Iſſue, that then they ſhanin ga tote Daugh; 
Dugbcers teéts. The Sondoth marry, and dieth witheut Amte, the Dangbterg 
his Exccu- his Executrixes, again whom an gdton ak wm is dwught:upon'n 
/ •mN . thoQuettion 
"+ being whether this were Mets in their hands it wasavjupged ibn. 
Zn the repoꝛt of that Cate, there are many exmemons oftheCoinrs 
unwillingnels to extend thele Deviles ann Dilnaũtiong ob Derms, 
further than the Judges had gone already. The-authozity ofthis Caſe 
doth much ſtrengthen the authozity:9f Baily's Cafe, betayſe:tewoth 
thwart and oppoſe the Judgment in Rhetorick and Chappetli» Caſe. 
There was ally ſlarted at the Bar in peil and Fromm Tale; that 
a Fee upon a Fee, ariſing upon ſuch a prorimate:Contiigeticy; as 

might happen in la ſhozt a time gan Life, was:a gu Limitation. 

It is verp true, that Cale is ſo nbiudgeb; tut Athen theremight 
be Wch--xeaſon of difference urtzed betwarn the Diſpoſition of a 
#-Simmple and of a Term; tod a:Fee\moybe-:qualifiet'as to a 
| Man and his Heirs until a Marriage take effettz but the qualifying 
ee a dilpolition of. a Term: cannot de, betraute inen once a Cem 

is given, the qualification comes too late. 
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Cale, and gives you a Re 

and 39 Eliz. C. B. Rol. 1149. 
lemn arguments both at 
125 ta Pell and Brown 98 


may be ſaid, 
100; and there 


was cad gt oh Fas th hl latent 
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Burgelgg Cale, it wos the 
nd ſo in Gibſon's nds 
zughters; pet all; 1 


to that, it ts not at a 


it Laegheibg of 
d Parties. dot 
3 accqrding to 
PF Law, arg n 
> to be reger 
ed. 


2 3 n 2 Rs er „ 2 
* E Sd a 
i — 


* 
——— — * — — — 23 = . — 
= —wr!vͤ U 


" bs. 
- 
= 
_ ; - 

— — — — = Z — - 
2 —. = * : — — — — — — 

— — * 2 < Lt — — 

L - — - A — 2 —— - g — 
rere 8 — rr = — — —— — — _- - OE. TSA IT. — — — — —— Su 
_ 2 an ; þ — — 9% Paw Pay * E — OS — — - me Gd i ce ay De — <i> D - — . - : - — ö - -_ 
— — 1 - =_ L 8 oy ed 3 — > > aw Cid — nr wy — 2 > — = — : = — - : s = : - . - — 
— T - — * — — — — — = — — 2 = ISS 2 g - .- ey 7 — ID = - IT = 

— — 1 — — r > 4 — . — x — 7 3 — — — 2 — _ 2. —— » * * 

7 : . 8 — 2 - * 8 — — _ — — — — 8 — — — — — - —— =- - 

a _ x > Sd - a= —. ww — — 3 . — 3 — —— . — — — — = — — — © 2 — — - 
= — a * 2 4 * — — — — — Aw s Wa — 2 - _ ä 22 — — —> == 2 2 5 = 
. CI — FI - = \ = * x” 
2-7 REP - g TS ag "EE - : — > - - . 2 * — — i 3 7 — : = = * == — = = 
r $2, * 2 2 — - — : — = Z - —aps — f : « = 
75 . L — — 8 : r : h | | 
- * A L — = * ED f = : . 
* - 4 wt” of 9 - _ — 1 . — 7 4 , - * — - - — a , — 


. "od - > 


— —"—_ 


© 


_——— — — 
— — - — — — * „ — — — = 2 ** — — ” — — = 
\ _ 3 — = - * — - 2 4 — — _ - . * — — — — 
— "x r — < 9 LAS — —— * 2 — — — _ > 4 2 — — * 
I ee ate IE a SY <= SE = | = : — == - — — — — - — — 
— —— CY — Det 9 _ ae <1 » bo == "= 7 = - — — — — — — — — © = — — US —— — ——— — — — = 
\ 2 = r * ” 2 — = . ˖——— — 2 2 IE —D — 1 2 * * — — 2 > Sum = - 
— go : — —. — — — — * = _s 7 * — = — T n 
- aa 7 - . 4 _ kn * 2 S 1 * — 3 dy. * A — — = = Ew 44 * = — 1 a * - * — — - < * 
> « 2 » * a 
— C2 — * 


' 


\ 


- 
- 


1 8 1 : 1 
* 8 . 4 \ 4 © , 
. * FI | 0.5 = 
| . dhe. r . 64632 „ Sc DAL A eu 4. d , 4 : , y 2 - 
| C hy + 
* | 1 * wo * 9 hy 1 - - * = F. 4 o 
; a ; light \ k > 
LI * * 0 — " 4 1 = 4 
” 
; 1 — 
« — - 1 I 9m . — . A _— — * ty pe 4 P 
- . 
* e 
" T4 * 8 
. 
| has 


It has ally beett'objeftev,/ pitt their here is gen 
- attiafly happen'd 'upvh Thomas” veath without -IMe;" and 10 tf 
Honours come to'Aenry,” I'tap the happening ot the Tontingenty 
- is tw gromib en ge. 
- The Limitation'qxcood upon tt, wan tut good if che other Lins. 
tation had flood bine, tind that” J concerve'is-our Cafe. So then 
fo2 that J think theſe Expoſitions have gone alreavy as kor as they 
can; fo2 mp port J cannot ertend'it any further, and: therefore J- 
conceive in this Cafe, the Plaintiff has no 'Right*ro'this' Term, 
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thercupon in many Delcents it will go trum weir to Petr, and that 
upon a particular consideration, to attend and pzotetx the Jrihert- 


r the ; Dodtrins'of Paper 1 | 


8 


Commonid . It is true, where there is a ung Term in being! A log term 


upon Moztgage, and-as;a'fecurity! which: i8/deterniined, it ie of **-" hero be 
reac canbenteney that it ſhould be kept on foot to pꝛoteck the In kept. foot co 
eritance ; and ſo it will ie till to wait upon the Inheritanice,- and proceck the 


ahericance, 
and wait up- 
on it. 


tante: But fo? a meer Chattei ta go from Heir to'Þeir; is not 
the lame caſe ; noꝛ do I ſee any reaſon why this Court chou carry 
ſuch a Chattel any MEILY than Deviles of Terms are carried at 

Ham let us ſet; and a little confider, what thoſe Rules are; and 
how they are appliable:to this Cale: In both caſes a Cerm may 
be limited ſoꝛ like to one, wich Remainders over, though in the bare 
conſidcratian of Taw, an Eſtate fo? life is a greater Eſtate than a 


term koꝛ pears; but in caſe ot an Eftate-tatl there can be no ſuch 


thing; therekoze in Burgeſs g Caſe, the Cruſt of a Term is limited to Mod. Rep. 
A. fo; Life, the Remainder to his Tfe fo lite, the Remainder ta the 

firſt, ſecond, and other Sons ſucceſũveip, and the ue of their bo- 
dies: and koz default of ſuch Jfſie, to the Daughters of A. and 
their Iſſue; the Remainder to the right Þeirs of A. A. had no Son 
at that time living, no2-after z but the Remainder over was to the 
Daughter of A. in being It was frongly'urged; that the Daugh- 
ter ſhould have the Truſt veſten in her, and that che Truſt fo? the 


Daughter chould cloſe with the Eſtate fo? lite till A. ſhoulu have a 
Son. But becauſe there was a Limitation to the fürſt Son of A. 


Y and the Iſſue of his body, and the Remainder or the Daughter was 


was in contingencies which did never happen, vet the Court 
not allow of any ſuch thing, as any Remainder that the Daughter 


but to take place, after that Son died without Jiſue, and lo the 
others though it was not to a Son then in being. But his | barre 
Did 


ſhould have, but made a Decre fox the Execution ot the Deviſe; 


fo that it is clear, there can be no dire Remainder of the Truft 


of a Term upon an Eſtate-tall. - | 

The Queſtion then is, whether there can be any contingent Re. 
mainder foꝛ this, fo2 this Cale depends upon that consideration; i.e. 
it is limited ur on a Contingency, it ſach, a thing ſhould happen in 


the life of a Man, and ſo it is a ſpzinging Truft and good that way. 
Mp Lodd, J take it in this caſe, where there can be no direct 


Ke. Where there 
mainder, there can be no contingent Remainver, though it happen a Rein 


rect Remain- 
never ſo ſoon: Therefoze, if a Term be limited to one and his der, there enn 
Heirs of his body, and he die without Ilue of his bovy- within two de. hone Re 
pears, the Kemainder over, there can be no ſuch Remainder limited 5 N De- 
at all, and therefoze no contingent Remainder ; foz this Rematn- vv d infa. 
der is limited at the end of an Jntail, and that is fo remote-a con- 
ſideration, that as the Lam will not ſuffer a direft Remainyer upon 
it, ſo upon a Contingency neither. 

Now in this Caſe there is only this vifference, if the Euate · tall 
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to Hemy Howard ann the ꝓrieg ut his be am it pe die t 
111. ez rheneheRemniiver owe hen tons 
ban clear the-Gontingeney:had ween feed upon che erptring or Wi 
the Jntuti; ondthoughit;be ſaid that it expire within the rompacs Wi 
————— | t Alias Ge ES 
dees ko & will pur: 4 Cate ahon 1 Fee nie (upon N 
Brown's Cale.) A Man limits an Eſtate in Fee ⸗fimpie to a Man 
and hts Þeirg,:and-it he vte-without Helts ducing the life of J. 8. 
then to J. B. this ic bold, aun tie Low Hall habe it by:Eſtheat, and 
that (though it be bzought within the compals of the Ute ok a Man) 
thall never de a good Limitation And if thar Caſe ok peil and 
Brown: had ben, that a Pan depited Land to a Man and his 
Hetrs, hereby it would appear, that it was intended the Deviſee 
Gould have han a Fee-ſimple, with a 'Bemainverdver upon a Con⸗ 
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A Man's dy- 


ngancy; J take it, thts could not be good by way or executoꝛy 
: g,wirhour Deutſe, betaute a Mau s dying without Peirs, which ko loſe his ya 


1.045." or ple he muſt vo, comes not under the intention of the Law as of 
the Law, no A Contingencg. An Eſtate fo; Uke, in the judgment ol the Law, is 
<opringency Of longer duration: than a Term ſoz peurs; amv the Rule in Child 
for Life is of AUI-Baily's Cale. is firm, that the erpiring'or the Liniitation of a 
longer dura» Term in Caib without the lite of à Man, wl not male good a Li⸗ 
Jutgwent of Mftation of the Remainder over, mich J how co be a god Rule, 

and the reaſon ot it; J conceive, will reach to this Cale: Fot what 


Law, than a 
Term for is the vſfference ?! here ts'a Conkingenen pred: bat it is to have 
8 an Ettate⸗tau expire within one Lite, whith'J'take to be the lame 
caſe. Suppoſe the Term had bern umiten to Henry and the Heirs 

Males of his body, ſo long as Thomas call have Peirs Male of 

his body, that would ſure have cut off the Nemainder; and what 

is the differente? Foꝛ it doth depend upon Thomas dying without 

Iſſue, whereby the Earldom ſhould deſcend; then when it is limited 

to Henry and the peirs Males ot his body. And if Thomas die 

without Iſlue in the lite of Benry, then over, this can no moꝛe abꝛidge 

it, than if he had ſaid, if Henry die without ue during the Life of 
C Ot 21 10 Barogbog ang 

So that J think, the whole Term is ſwallowed in the Eſtate⸗ tail 

upon this conſideration, and chere can be no Rematndet of it, no 
exeeutow Deviſe, noꝛ amy ſpunging Trum to Charles upon this 
Contingenty; and, my Lom upon that Reaſon, J think this Set- 
tdttement falls, and is dikappsinted as to the younger Brothers, © 
The Law al- "1M Tf it had ban limiter to Henty fo? Like only, and no further, then 


3 let the Contingency have been hat it would, that were tö happen 


reh upon in hin Life, if complicates With ſeveral Acervents;'per it hojid be 
1 fü for again Remainder, beranſethe Lawdothallow aRemairiber virettiy 
on 2 Contin- Uhott an Effate fa wife; and ſu it would alto in Contingenty if that 
gency, unleſs etre tua happen during the Fontintianre'of the particulat Effate : 
ben ding But J take this ko be a ſtep further than any of our Reſolvitions in 

Lau hade gute pet, und theretom J cannot ſee reaſon to extend the 


the continu» 


ance of the &xpoſit tan any tutthet; but amor upinton it catls in point of . 


articular 


Estate. tion, and ought to be decreed koꝛche Dekendant. he 


ſelf fot life; and after te his Lady kz Kite; and Thin to his Son; 


{ 
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©! "The Totd Chief Felice Perrbiif ff SOSfon wo 
1 2 ee, 1 hy ea) 2 Wa; 1 BK * 
"Ned trot” tronble Por *Lowhipbvith opting the: Cue; the 
truth ts, it ig in Mot uo moe ehen Tas p- ed 'Duke or | 
Norfolk s Father, the erf or Wüngen hang ttemed an Ente 
ko: 200 yeary, and (extled the Jnherttanceby mEDXdantaa@roZin 


and the Heirs Males dr his beuy; and Tod-befanile!d0Mch Justo 
the other Son Charles, und khe Peirs Wales of hun baby, wich feur- 
ral Rematnders ovet. Ehen by anger Da, her does claro the 
Truſts of this term ok 266 years,” whith being te Hedry and the 
Heirg Wales of his body, till my Low Maltravefs bit without Toue 
ale, and che Earldom delcend to my now Le Dune; and alrre 
e determinatton of that Effate, te He (bil die wirhout Jau Wale 
then to come to Charles and ehe Heits Wales: of his bod, 'whevſer 
this be'a good Nemalnder to Charles is the Queſtſen. Foz aF'ts 
any thing of the Recovery's? the Alugument, J call put it quits out 
of the Caſe, any do not thin it win have any Jiifſkencotpon the Cale 
as it lies befoze us. And inder d J vo fir think thar the Eur! of A. 
rundel did certainly defign, that if my Lod- Maltravers'thouto'dit 
without Tſe Male, whereby the hond of the Fainflþ Gould cone 
to my Low Duke that now is, Charles ould Have this /Eſtatez aud 
his intentions are manikeit by creating this Term, which ca be 
of no other ule but to carrd over this 'Eſtite to Charles a pounger 


% * 


Son, upon the elver*Sof's'vping without Jſſue. And J do think 
truly that this was but a reaſonable Intention ok the Father z ko; 
there being to come with the Earldom a great Eſtate that wouln 
ſo well ſuppozt it, it was reaſon, and the vounger Sons might er⸗ 
pet it, that their Fortunes might be ſomewpat advanced: by rhei 
Father in cafe it chould ſo happen. It was a'reaſonadle expeai- 


tion in them; and trulp J think it was the plain intentton or the rrow this 


Earl. And chere is 1i0 nreat/queſfion' but it might hade been made ce mighc 
ood and effettual-by dhe liitation'of eo Seems; Tor ie oe me been, 

erm had been limited ta determine upon the death de Thomas 

without Ilſue, and that to be ko the noW Duke of Norfolk, and ano 

ther Termithen to rommence and gu over to Charles” hat Wonne 

certaſtily haße been gogd, and carried ihe Ettaxe to Chur les upen that 

ae bit as this Cafe nod te, JVothink char this wur that 

M 6800 ti} a21ghE ab; Fo2 Fake thts Lininta. 

tion AY to be vod in Law: Aud as to chat I und there is Terms in 


a famous difference ok limiting Terms that ate m Gels, and G25 cannot 
Cerms t af le ale Aut n cem chan ne in Kama 


% V Hath been" Terclows Td 5c, Terais 
orten) they” are not eapadlo o 1hilſtarion'to"ahe"ofter the ooath . be 
ur Ifſue ; fe: tc are alf ehe Tales-that habe d ; 


of one tri 0 Jure; le un J tance. 
cited. /J think further it as clear, Mt-upon'Terms attendant 
upon an Juhetttance, there map be futh # Lithitation; to wit, _ 
2 i" 


aCe m that waits upon an Inheritance after the death ot one with. 


| 


. 


The Divers. ther Limitatiun than that Inheritance is capable ot: Fos if J have 
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Caſs, 
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out Jſlue, may go over to another: But then it is ca 

a Limitation in that Caſe, with this Keliriilon; that g i the a 
heritance be ſo limited; fo2 though it be attendant everſamuc 
the Inheritance, pet that attendance cannot-make- it capable, of ana- 


an Eſtate in Fee-fimple,- and have the Truſt of a Term attendane 
upon that, and J will let the Eſtate of Juheritance deſcend to mp 
Son, J cannot in this Cafe (though the Term be attendant) limit 
it, that if my Son die without Jſſue, that Cerm hall go aber; it 
is not capable of any Foꝛeign Limitation whatloever; fo2 as to that, 
it is a Term in Gols. it hath not the quality of a Term-attendant 
upon the Jhheritance at all; foz firſt, it would fail ot an Inheritance, 
and a Free- hold to ſupport it, and further than a Term can be ſup⸗ 


poꝛted with a like Eſtate of Inheritance; it will fail to be a Term 


attendant upon the Inheritance. Now here the Eſtate or Jnherf- 
tance is limited ta Henry and the Heirs Males of his Bod, with 
Remainders to Charles and the Þeirs Bales-of his Body. Mom 
thus the Term is capable of a Limitation ta Henry and the Heirs 
Males of his Body: And fo2 want of ſuch Jflte, to Charles and the 


Heirs Males of his Body; becauſe it hath an Inheritance, on which 


it depends, fo go along with it and ſuppozt it. But to take this 
out of: its right Courſe and Chanel, and put another Limitation 


upon it: That upon the dying of Thomas mithout Iſſue, whereby 


the: Earldom ſhall deſcend, this ſhall- go over. to Charles ; alas it 
Cannot be, becauſe it hath no Free⸗hold oz Inheritance to ſupport it. 


And then beſides, it could not have that Realon that the Law in⸗ 


tends fo2 its permitting ſuch Limitations to Terms attending the 


Inheritance; ko J take it; the Reaſon why Terms are admitted to 


be attendant upon the Inheritance, and to be capable of Limitations 


to go along with the Inheritance, is the relation they have ta the In⸗ 


4 heritance; and becauſe it is foꝛ the Benefit of the Inheritance, and 
that J conceive was the only Reaſon that at firſt. guided theſe Judg- 


ments of the. Court of Chancery, that theſe Terms ſhould be ad- 


Terms in Moꝛtgages came up in uſe, and then upon the buying of 


| purchaſed Jnheritance. rn . 


koꝛ in truth A think it is Prima: Impreflionis; and none of the fozmer 


| ted, ſuch a Foxeign Limitation as this is, (A callit Fozelgn, becaur? 
3 | . | 4 5, e 


mitted to wait upon the Inheritance to pzoteT it; when Yoztgages 
were made in koꝛmer Times by Feoffments, upon condition of pay- 
ment ot Money, we hear ot none of theſe Terms. But in the lat⸗ 
ter part of Queen Elizabeth's time, and ſince, the wap of limiting 


Junherftances came in the-Trult ot theſe Terms; and they that 


J muſt look upon this indeed ag a new Caſe of Novel Invention; 


Caſes haue been exaUy.the ſame : Foz this Term here daes partake 
ſomewhat of a Term in Gzols,-and ſomewhat of a Term attendant 
upon an Inheritance ; and it there ſhould be ſuch a Limitation avmit- 


b „ 
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- 


* 


and mightily entangle Lanunns 
This is certain, ſuch an allowed Limitation would add a greater 


„Put net ik this Limitation in queſtion mere ga, then Hear 
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it is not chat which goes along ih ehe Inhevitante-}: If-thet bol 
towed, we hnow nat what Juventiond map grain unn this: fan 
know Peng.-Þpatng ave früftful in Jubentions,: as tvs: bi n 


—— „ 3 — - 4 


Matthew Manning g Caſe. It wag nat force ne those 
that Jia ment was given, what . 


there wac an Allamance ak the Limitation of Term after the 
of a Peron, pꝛelentiy it was diſcerned, there was 1 Akan 


fo2 after twenty Mens Lives as after one; and ſo then it was held 


and agreed, that iu long as the Limttation exta ded not Lives 10 
being at the creation of the Eſtate, it ſhould ertend lo far. That 
came to grow upon them then; hu now ik this be admitted, no 
Man can fozeſee what an ill Efkeck f 

there, might duch Limitations come in as would incumder Egates 


FL 
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Check to Eſlates than was ger made by 
Foz when gn Eſtate of Inheritance wa 


imitations of Jnhgritane : 
mite to a Man any ths 


limited accodingly to wait upon the Inheritance: Jn that Caſe, he 
that had the firſt Eſtate⸗ tail, had full-power over the Term, to alie- 
nate it if he pleaſed; fo21t is not an Eftate within the Statute De 
Donis; and J doubt not that had a great Influence upon the Judges, 


when they made ehe differente between Terms fo2 Pears in"Grofs, 


and Terms attendant upon the Inheritance. Foꝛ Terms in G2oſs, 
they could got be alienated in ſuch a Coe; but Terms arten 
upon the Inheritance, though under ſueh Limitations, the Parties 
could allen ben, m tio ot, 


ww, © <4 


could nat part with 1 becaule it is ta him and his Peirs Malts 4 


bis Body, under a collateral L inut ation of his Bꝛother s dyiug with⸗ 
out Iſſue, and the Carlvom deltenning to-bimſelf, and then his E⸗ 
ſtate was to determine, and ſo it wouin fetter that which it had 
been a Term attendant, Sc. would babe bern alienable. 

J hape ſeen the time often when they have refuſed to carry Caſes 
further than the Pꝛecedents habe heen in fozmer times; and peray- 
venture it would be dangerous if we ſhould do ſo-here; ann it ſcems 


to me to be an odd kind of Eſtate, as this Limitation/anakes it; 
and ik ſuch a Conſtrution, as the Plaintiff would have, chauld be 
mad e umcertantv. To take this 


Eſlate as it ſtands in Henry and the Peirs Males ot his Bobh, it is 
by this Liqmitation made, and le innern J think dt is, a Term that 
waits upon the Juheritance: But if this that is c ant ended fa i 
mitted to be a good Limitation upon che Contingeney of Thowas's 


Tying without Jnue Male, then the Eſtate in Char es mau the a 


Term in groſs, fo? it hach no Anheritante contend upon. ' Thenſup- 
pole Henry had died without Jaue ale in Charles 's Life time, then it 
18a Term attendant upon the Inheritauce again. Jf Charles die in 
1 Life of Henry, it goeth to the Exetutaꝛs. t Henry in the Lite 

Charles, it goes to the Heirs: D There: 


—— 


ch an ill Allowance might have 


beirs Males of his Body, with Remainders over, and Term was 
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 Therefoxe I thitik that this Ettte beg limited innother war, Wi 
and being it would endure a'ftrain further than any 9 thay, 5g 
tempted, and it being to commence upon Thomas's dying without 
Jſſue Bale, and not attendant upon any Inheritance, it is ſuch an 
Eſtate as the Law cannot allow of, but void in Limitation'and Crea- 
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= His is the Cale. The Plaintfff, by his Bill, demands the 
| Benefit of a Term fo2 Two hundzed Pevrs, in the Barony 
dk Groſtock, upon theſe Settlements. © 
Henry Frederick, late Earl of Arundel and Surrey, Father of the 
Plaintfff and Defendant, had Jſſue, Thomas, Henry, Charles, Ed- 
ward, Francis ant Bernard; and a Daughter, the Lady Katharine: 
Thomas Low Maltravers, his eldeſt Son, was Non compos Men- 
tis, and care is taken to ſettle the Eſtate and Family, as well as the 
preſent Circumſtances will admit. And thereupon there are two Jn- 
_ dentures dzawn, and they are both of the ſame Date. The one is an 
Indenture between the Earl of Arundel of the one part; and the 
Duke. of Richmond, the Marqueſs of Dorcheſter, - Edward Loꝛd 
Howard of Eaſtcricke, and Sir Thomas Hatton of the other part : 
It bears Date the Twenty firſt Day of March, 1647. Thereby an 
_ Eſtate is conveyed to them and their Heirs; To theſe Uſes: Co the 
uſe of the Earl fo2 his Life Tort rune 
After that to the Counteſs his TUife fo her Lite, with power to 
make a Leaſe fo2 21 Pears, reſerving the ancient Rents. 
The Remainder fo2 200 Pears to thole Truſtees, and that upon 
fuch Truſts, as by another Jndenture, intended to bear date the 
ſame Day, the Earl ſhouldlimit and declare; and then the Remainder 
of the Lands are to the uſe of Henry, and the Heirs Males of his 
Body begotten, with like Remainders in Tail to Charles, Edward, 
and the other Bꝛothers ſuccefively. * os " 
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' Or the Dodrine of ona 


1 — * : ASSES end 5 ww BY © 


„ 


tend the Inheritance, and that the Pꝛofits of the cad Baronp, &c: 


ſhould be received by the ſald Henry Howard, and the Þeirs-Males 


of his Body, ſo long as Thomas had any JTfſue Male of his Body 


ould live, (which was conſequently- only during his own Like, be. 


cauſe he was never likely to marry) and if he die without Jſlue in 


the Life-time of Henry, not leaving a Mike privemenc Enſeint of 
a Son, 02 if after his Death, the Dignityſok Earl of Arundel ſhould 


deſcend upon Henry; Then Henry 92 his Jfſue <0ouldhave no farther 


Benelit oꝛ Pꝛoſit of the Term oof 200 Pears. Tho then ſhall? But 
the Benefit ſhall redound to the younger Bzothers in manner follow- 


ing. How is that? To Charles and the Heirs Bales-of his Body, 
with the like Remainders in Tail to the reſt. Thus is the matter 
ſettled by theſe Indentures; how this Family was to be pꝛovided 
fo?, and the whole Effate govern d fo2 the time to come. 
Theſe Indentures are both ſealed and delivered in the preſence 
of Sir Orlando Bridgman, Mr. Edward Alehorn, and Mr. John 


were dꝛawn by Sir Orlando Bridgman. 

Alter this the Contingency does happen: Foz Thomas Duke of 
Norfolk dies without Jfſue, and the Earldom of Arundel as well as 
the Dukedom of Norfolk deſcended to Henry now Duke of Norfolk, 
by Thomas his death without Jfſue : Pꝛelently upon this the Mar- 


queſs of. Dorcheſter, the ſurviving Truſtee of this Eſtate, aſſigns 
his Eſtate to Marriot; but he doth it upon the ſame Truſts that he han 


it himſelf : Mr. Marriot aligns his Jntereſtfrankly tomy Low Henry, 
the now Duke, and ſo has done what he can to merge and ertinguiſh 
the Term by the aſſigning it to him, who has the Inheritance. 
To ercuſe the Marqueſs of Dorcheſter from co-operating in this 
matter, it is ſaid, there was an abſslute neceſſity ſo to do; Becauſe 
the Tenants in the North would not be ought to renew their E⸗ 
ſfates, while ſo aged a Perſon did continue in the Seignioꝛp, fo? fear, 
if he ſhould die quickly, they ſhould be compelled to pay a new Fine. 
But nothing in the To2ld can erciiſe Marriot from being guilty of 
a moſt wiiful and palpable Beach of Truſt, if Charles have any 
Right to this Term: So that the whole Contention in the Caſe is. 
to make the Eſtate limited ta Charles: votd; void in the Oziginal 
Creation; if not ſo, void by the common Recovery ſuffered by 
the now Duke, and the Alignment of Marriot. I the Eſtate be 
ouginally void, which is limited to Charles, there is no harm done; 
but if it only be avoſded by the Allgument of Marriot, with the 
concurrence of the Duke of Norfolk, he having notice of the 
Truſts, then moſt certainly they muſt make it good to Charles in 
Equity, fo? a 1 Beach of Truſt, of 1 thep bad * 


r comes the other Inventure, which was to declare the True © 
of the Term fo2 200 Pears, fox which all-thele Preparations are 
made, and that declares that it was intended this Term ſhould at- 


Alchorn, both of them my Low Keeper Bridgman's Clerks; 1 
knew them to be ſo. 
This Atteſtation of theſe Deeds is a Demonſtration to me they | 


27 * 


i { 


* 


; 
| 8 


* 8 13 . "es 1 —_ — 
. — — — 
4 , „ r 2 »* * DOSS Ye eee <<64+* 4. 


X | ; i 8 p 5 7% 
; , , 1 0 
* . : N — ed 1 N 
__ 8 1 = 1 = 
On eee 3 ny b 5 10 — 
5 4 - A? * p ag ww # . & « * 
ud x | ; N J * . = « 
» 5 7 A 8 5 1 0 > N , 
P Dr xv x 
= * 5 , s * * y by * * 4 3 - * ** . — * Þ 7 . 
b . = 
a 1 — 4 7 « eh gy WY" * r * 


* 
* "oo 
By / * * 


4 
* 1 


* 


n "S906 rhe Dueion g d to e de Wi 
ther all this Care that wag taken to ſettle this Elats ann Fane” 


be vold and inſignificant ; and all-this Pzovilion made fo2 Charles 
- and the younger Childzen to-have no Ez? 


any time deliver any Opinton in this place, without J concur A 
mu felt aud mp-Conſcience ss. en ve 
A I deſire to de heard in this Caſe 


111 fithis Cale: Jon afliievby as gooo Bl 
Advice, as J know bow to repole mp felt; upan, and J ny . E 


eſt Dppoztunity, if J concur with them, and do thould miſtake, to 


excuſe my ſelf, chat J Did errare cum patribus ; but J dare not at 


by = 


wich great Benignity, and wich 


great Excuſe -fo2 what J ap, fo2 J take this Queſtion to be of ſo uni 
verſal a concernment to all Mens Rights and Pyoperties, in point 


of difpoſing.of their Eftates, as to moſt Conveyances, made and ſet: 
ted in the late times and yet on foot, that being afraid J might ſhake 
moe Settlements than Jam willing to do, J am not dilpoledto keep 
ſo cloſely and ſtrittiy to the Rules of Law as the Judges of the 
Common⸗Law do, as not to look to the Reaſone and Tonſequen- 
ces that may follow upon the Determination of this Caſe. 
I cannot ſay in this Caſe, that this Limitation is void, and be- 
this is a point, that in Courts of Equity (which are not fa- 


voured by the Judgments vf the Courts of Law) is ſeldom vebatey 


with any great Induſtry at the Bar; but where tbep are poſſeſſed once 
of the Cauſe, they pzeſs fa a Deczee, acco:ding to the uſual and 
known. Rules of Law; and think we are not to examine things. 
And becauſe it is pzobable this Cauſe, be it adjudged one way o 


other, may came into the Parliament, J will take a little pains to 


Things to be 
granted in 
this Caſe. 


open the Cale, the Conſequences that depend upon it; and the Rea- 
ſons that lie upon me, as thus -perſwaded, to ſuſpeny my Opinion. 
— Whether this Limitation to Charles be void o2 no, is the Que- 
ſtion. Nob, firſt, theſe things are plain and clear, and by tatzing 
2 what is plain and clear, we ſhall come to fee. what is 
1. That the Term in queſtion, tho it were attendant upon the 
Inheritance, at firff, yet upon the happening of the Contingency, 


it is become a Term in groſs to Charles. 


2. That the Truſt of a Term in groſs can be limited no other- 
wiſe in Equity, than the Eſtate of a Term in groſs can be limited in 
Law: Foz J am not ſetting up a Rule of P2operty in Chancery, 
other than that which is the'Rule of P2operty at Law, — 

3. It is clear, That the legal Effate-of a Term koꝛ Pears, whe- 
ther it be @ long oz a hot Term, cannot be limited to any Man 
in Tail, with the Remainder over ta another after his Death 

What is flat and plain, kez that is a direx Perpe- 


without Ie 
A. If a Cerm be limited to a Man and his Iſſue, and if that Ifſue 
die without Iſſue, the Remainder over, the Jſſue of that Jſſue takes 
vo Eftatez and yet becauſe the Remainder over cannot take Race, 
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| Povivey if Thomss diy without Ane i the life or cn 
[ Eartvom ſhalf'defreiiv upon Henry, then to go ro Charles 


3 and whether this bet good Limitätion to Charles in Cal! 

Duefti 3 ro2 mot certainly it is a void Limitatton to I 1 

1 "and"a voi" Tinitation to the other Swithers in WM 
| Tai: "Kut whether ie bs (etav'to Charles is the doubt; who is er 

fleck taker of this Term i Feet 3 fo? fo it is (J take it) nom be. 

me, and J bo, under favour, differ from my Lord Chief Juftice in 

| Lak point; bez, ik Charles die, it will not return do Henry z fo 

8 ar 19 my Low Cokes erto; in Leonard Loveis d Cue: ka he 

. les, That if a Term be deviſed to one and the Heirs Males of his 

vody, it thall-go to him ot his Executozs, no longer art he has 

Heirs Dales of his body; but ft was refolved otherwiſe in Leven. 

ehorp's and Aſhby's Cale, 11. Car. R. R. Rolls's A-2idgment, Title 

Dewiſe, fol. 6x1. for theſe (Ulows are not the Limitition of the time, 


but an abſolute viſpoſition of the Tem 

But nom let us, J lay, conſider whether this Limitation be g ob. 
Babe mak x gi oper t 

Obzeck. 1. It is not wood by an meuns; fo? it is a poſſibilit 


Angy. That is a weak Reaſon, and there is ho ing of Argu- 
ment in it, fo there never was pet any Deviſe of a K 22 with Re. 
matnder over,” bit did amount to a poſſibility upon a poſſibility, and 
erecutozy Remainders will make it t. 
Den 2. Another thing was kad, it is void, bet auſe it doth not 
Co. 6. Rep. 40 0 ee the whole Eſtate, and ſo they compare it to Sir 9 5 | 
b 


_ Mildmay's Cafe, where it is laid'vown us a Rule, that everyL 
_ tation oz Condition ought to defeat the entire Eſtate, and no 
| dekeac part and leave port not dekeated; and it cannot make an 
Etkate to ceaſe as to one perſon, and not as to the other. But, 
Antw. J do not think, that any Caſe ozRule was ever wozſe ap- 
plied than that to this; for it you vo obſerve this'Caſe; here is no 
 Eroviſo at all annefed to the legal Eſtate of the Term, but to the 
equitable Eſtate, that is built upon the legal Estate, unta the Eſtate 
51 1 and the Heirs Bales of his body, to atrend the inheritante 
vith'a Proviſo i Thomas die without itſite tit'Henty's like, and the 
Catidom come to Henry, then to Charles; which dor vetermine 
the Eftate to Henry, and big iſle ; but ehe other Eftate given'to 
Charles doth ariſe upon this Proviſo, which maten ſt an 1 5 
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determune that Eftate tob. don whirh the Eftare 
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ly wear out, and ſo things come to their right Chanel again. 


take its Dziginal from Pell's and Brown's Cate; but it div not lo, ©, eh | 
the Law was ſettled befo2e; you mayfind it erpzeſiy relolved 19 Eliz. | a 
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of Law, and tens ton perpetüfts ! 6748 * | | | a . 
Aulu. M it tenen tu u perpetutty, chere nerds na more to be ſaid, 
fo2 the Lum has fo long tahonten agülntt pezpetutttes, that it ts an 
— 2 aut ane krtekentent, if ff tan be kound to tenn 
| perpetu nenne ann enen r HIST 2 

| Therefare let us examine whethet it vo lo, aud let us ſee what a a 

ale of Law is broken in this 
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with ſuch Remainders Expesant upon it, as are in no ſozt in the © „hat. 


Mon, to dock by any Recover 


clogs upon the Estate: ſuch do night againff Gov, fot they pꝛetend /, dot .. 
to ſuch a ſtability in human Aﬀairs, as the nature of them admits be cadured. 
not ot, and they are againſt the Reaſon and the Policy of the Law, 5 
and theretore not co de end ure. . 
But on the other ſive, future intereſts, ſpzinging Trifts, 02 Truſts Rem, indefs 
Crecutory, Kemainvers that are to emerge and ariſe upon Contin- ber ariſe ur- 
gencies, are'quite/out ok the Rules and Reafong of Perpetufties, che, out 
nay, out of the reafon upon which the Policy ot the Law is founded of che Rules 
in thoſe" Caſes, eſpecially, ik they be not of remote oz long confive- c Perperui- 
ration; but ſuch as by a natural and eaſte interpꝛetation will ſpeedi⸗ 
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Let us examine this Rule with reſpe to Freehold⸗Eſtates, and ſee 
whether there it will amount to the ſame ue. | 
There is not in the Law a clearer Rule than this, that there tan No Remain- 
be no Remainders limited after a Fee-ſimple, ſo is the erpreſs Book- g can be 
Cale, 29 Hen. 8. 33. in my Low Dyer; but pet the nature of things, 2 
and the necelſity ol commeꝛce between Man and Ban, have kound a yer by way of 
way to paſs by that Rule, and that is thus; either by way of Uſe, U. or by 
or ty way of Devile: Therefoze it a Deviſe be to a Man and his „igt ir bach 
Hetrs, and ik he die without Ine in the lite of B. then to B. and his deen done. 


Heirg: this is a Fee-fimple upon a Fee-ſimple, and pet it has been 
held ta be Good. nes »f © & tip 
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Baron did ſeem to think that this Ketolutton nd | 1 


| 9 18 Jac. 590. 
in a Caſe between Hynde and Lyon, 3. Leonard. Which, of the , .d. 
Books that have ſately tome out, is one of the beft ; and it was 
there adjudged to be ſo good a limitation, that the Heir who plead- 
ed riens \peer | deſcerit was' forced to pay the Debt, and it had the 
concurrence of a jungment in 38 Eliz. grounbvedupon. theReaſon of 2 
Wellock and Hammond'g Cate, cited in Beraſton's Cale, where it 
is luld, Crook, Eliz. 204, in d deile it may well be, that an E- 
ſtate in Fee ſhall ceaſe in one; and be transferred to another: all 
this was befoze Pell's and Brown's Cafe, which was in 18 Jac. It is 
true, it was made a Muemon akrerwärvs in the Serjeants * ; 
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t then? e all know;that to demo Aneta judge by! fo 
what is uſed to exercile the es es the:;Serjeants; —— io 
mig D pinion.£o decide the Lw. Lr was allo em e Hill 1 649. 
when my 2 Rag S Mich. 16 50. 
N and ater t Were m 10.524. 16 00S reinved ocherwile in ay 
Jays Cale, bur it has bein oft — Jay and 
No Remain- , COIMPAIS. of one Life, that the Contingeney:tsto happen; there is no 
der gan be li: danger ok a perpetuitp. Ind-A:oppoſe'it;to that Rule hirh:was Ml 
mice: '-"* taken by one of the Lows the Judges, that where no Remainbers WM 
ene Cours. kan ge uud no contingent Bemainders zanbe limited; hith e WY 
bebt kee, tetlß deny, fox there can be. noRemainverJimicedattera Fee-fimple, Ml 
erer Pet thers map @ (qnilygent;Nevſmple ariſe, dus ab the drk Fer, as I 
the firſt Fec., ath been ſhe Minor 375360 FI 
Thus it is agkeed da be by af aides in the:Caſe ut an Inheritance; 
burt now ſay then, à Leale fog Pearg, which in a Ehattel, wilt not beat 
a contingent Limmat ion in-regary of the paperty and mannes of a 
Chattel⸗Eſtate. Mowas to this point, the difference between Chat⸗ 
tel and an Ingerſtance is a-diiference onſy in Womws, but not in ſub⸗ 
bg ſfatice, no: in Reaſon, v2 the Nature of the thing: kon che gioner a u 
L eeale has as abfalute a power over his Leaſe, as he that huth an Inhe⸗ 
itancc has ober that, And therefore where.no pervetuityis introduced, 
no anp inconvenſenep doch appear, there na Rulevf Laws noken. 
Resſons that, CHE Bealons that do ſuppozt the ſpunging zu ol a Term as 
ſpport che well us the [pzinging, ule of an Inheritance, dre theſmme. 
ſpriogins . Becauſe it hath bapnen ſometunes, and doth frequently; that 
Term. as wel! Men have no Eſtates at all, but what canſſſt in Leates fo ears! 
a5 the ſpring Now it were not; onlp very ſebere, but (under kavour) very ablurd, 
laßetebee £0 lap that he who has no other Ellate but what conſiſts inLeaſes fo2 
Pears, ſhall be incapable, to pꝛovide foꝛ the Contingencies ofhisown 
Family, tho thete are direnly within his viem and immediate pzoſpex, 
Ys. And Ar at. be, the Rule, ſo it muſt be; fo2 J wilt put the Cale; 
2 hn that hakh ho other Eagte but; Leaſes-foz Pears; :Chattels 
| eafes Hetled kü treats; fo the Marriage ok his Son and thereupon it comes 
on Marriage, tO this agreement ! Theſe Leaſeg ſhall be ſettien as a Joynture fo? 
the Uke, and Proviſton fo2 the Thildzen : ſays he, Jam content, 
but how chall it be done? Cub thus; Pau ſhall aſügn all thele 
among Joha,a Styles, in Truſt for pour leit and your Erecutozs, 
tit the marriage fake no elfe; But then, ifeit takes efleft;/ to volt 
San jflehe lives, to his Wife after while-ſhe bes, with:Remati: 
derts over. J wand have and ane tell me whether this/were-a-void 
 Umnifattan upon a Parriage-le tiement ; oz tk it be, what a ſtrange 
abſtiratt; "18. it, that a Man haft ſettle it it the Marriage take no 
effex, aud chall not kettle it it the Marriage bapnenmn. 
2. Suppoſe the Eſtate had been limited to Henry kloward And 
the Heirs Hales of his boy, tilt the death of Thomas without Iſſue. 
then to Charles, there it ha been a vold limitation to Charles z lf 
then the addition thoſe words, If Thomas dye;withouc:Ifſaciattic 


life of Henry, er, fad not mended the mat ier, then all-phnravyition 
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ce Remainderof 
a Chartel-In. 


Dyer, f. 277. 


by Deviſe ; and ſo 15 Eliz. ſeems too, and 19 Eliz: it was by the 
Judges held to be good Remainder; and that was the firſt time pyer, f 328. 
that an erecutoryRematnver of a Term was held to be good. When Dyer, 353. 
the Chancery did begin to ſee that the Judges the Law did go⸗ 

vern themſelves by the Reaſon of the Thing, this Court followed 

their Opinton, the better to fix them in it, they allowed of Bills by 

the remainder⸗Man, to-compel the Devilee of the particular Eſtate, 

to put in Security that he in Remainder ſhould enjoy it acco2d- 

ing to the Limitation. And fo2 a great while ſo the Pꝛattile food, 

as they thought it might well, becauſe of the Keſolution of the 

Judges, as we have ſhewn; but after this was ſeen to multiply the 

Chancery Sutts, then they began to _ that there was no * 
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that way, but tho exerutozp emattwer Mun ſhouth enjoy it, aud 


the Deviſee of the particular Cltate ſhould have no ppttier to bart 
Men began to pzeliume -ilfidn the Jupges then, au rhaught ie - 
were good as to remainders geter Eſtates to Lies — 77 
Food alſo as to temainners upon Cltates-Tall.: Thur the Judges 
wauld-not endure, and that ts lo fired-a reſolution,” tat na Court. 
ol Law of Equity. ever attempted to veok in the Tort. Mow then 
come we to this Tale, and ik ko be where ik does nat tend ko a er- Ml 
petuity, a Chattel-Jntereſt, will bear à retyatinder, over, upon the 
ſame reaſon it will bear a temainder auet upon a Contingency, Wi 
here that Contihgency poth wear out witHtii the tomplacs of a Lice, WW 
otherwiſe, it is only to lap, it ſhall not, becauſe it Han not: Foz Ml 
there is no moze Jnconveniences in the one chan in the other. 
Come we then, at laſf, fo that which ſeems mot to choak the 
Plaintiff's Title ta this Term, and that is the Reſolution in Child 
and Bayly s Cale: Foz it is upon that Jnginetit, it ems, al Con- 
veyances muſt and oz be ſhaken, and gur Decrees mane. Now 
therefore J will take the liberty to [re what that Cale. is, aum how 
the Opinion ok it ought. to prevail in our Cale. 
1. JE Child and Bayly z Caſe be tio tote than as reporten 
by Rolls, part 2d. fol 119. then it is nothing. to the put hake: 4 De⸗ 
vile of a Term ta Dorothy to Life, the Bemainder to William, 
and if he dies without Jtlue, . to Thomas, without taping, in the 
Life of Thomas; and ſo it is mithin the-common Rule of aLimita- 
tlon of a Term in Tail, with Remainder over, whith'cannot. be 
noo FR „ ien nd 8 1 i h 4 * hoe g 4 1 
But if it be as Juſtice, Jones has repozted it, fol. rs. then it is 
ag fa2 as it can go, an Authouty ; Foz it is there ſaid to be, living 
Thomas. But the Cale, under favour, is not altogether as Mt. 
Juſtice Jones hath reported it neither; fo2 I have ſeen a Capy of the 
Recoꝛd upon this account; and, by the way, no Book. of Law is 
ſo ill co22eted, oz (0. ill painted as that. 
The true Cale is, as it is repozted by Mr. Juſtice Crook; and 
with Mr. Juſtice Crook s Repozt of it, doth my Lozd Rolls agree, 
Cro. Hi). 15. In bis Abzidgment, Title Deviſe, 612. Thete it is, a Term of 76 
Jac. 459. | Peas is deviſed to Dorothy fo2 Life, than to William und his Al⸗ 
ſigns all the reſt of the Term, pꝛovided if William die without Jure 
then living, then to Thomas; and this is in effet our pꝛeſent Cale; 
J agree it. But chat which J have to ſay ta this Cale is, To 
Firſt, Jt muſt be obſerved, that the Relolution there, did go upon 
ſeveral Reaſons, which are not to be found in this Caſe. 1 
1. One Reaſon was touched upon by my Lord Cheif Baron, That 
William having the Term ta him and his alligns, there could be 
no Bemainder over to Thomas, of which Moꝛds there is no notice 
taken, by Mr. Juſtice Jones. : 4 . * 
2. Dorothy the Devilee fo2 Life, wag. Executrix, and did aſſent 
and grant the Leaſe to Way both which Reaſons mp Lo2d Rolls 
doth lay hold upon, as material, to govern the Cale, ts 
| * 


v1 
= 
> 
15 
* 
.B 
5 
* 
* 
3 
x „ 
1333 
be * 
4k. 
w_ 
hy k 
* 
1 * * 
— 
14 
Wn” 
* 99 
. * 
- 4 


- 


. * ces : b 


1 
90 
4 


x; Wall meg ber, almgbiv; þis aner and then no Re 
mie ke Pee; "tvs the Tm ee 
(45-3 23 $33 3: ST. e DF: 


and then it had put au ont ot doabde ann BORING enge 
5. Blült the main Reaton ok all, which makes me oppoſe it, arſteth 
out bf the Rerord, and is not taken'tiorice of in either of the te⸗ 
poztg of Rolls, oz Jones,” 62 in Rolls s Abtwgmenkt. The Reev2d'of - 
that Cale gues kürcher, kor che Recow ſays 4 There was a farther | 
Limitation upon the Death of Chomas without Iſſue to go tô thie 
Daughter, Which W²us a plain affectation of a Perpetuity to multi- 
ply Dontingencies. It farther appents bythe Rekord, that the'Fa- 
ther's Will was mare the to of Eliz. ' Dorothy; the Deviſee ko; Life, 
held it to Tbe'24; and then the granted and aſligtiedthe Term to WII 
liam ; he under that Grant Held it tin the 31 ok Eliz. and then re⸗ 
granted it to his Bother, and died the Bother held it till the 1 of 
R. James, und then he vied ; the Aligniees of the Mother held it till 
14. Jac. and then, and not till then, did Thomas, the younger Son, 
ſet up a Title to that Estate; and before that time it appears by the 
Record, * had been ix ſeveral Allenations of the Term to Pur⸗ 
chaſers, e a valuable Conſideration, and the Term renewed koz a 
valuable Fine paid to the Low. And do we wonder now, that after 
ſo long an Atquielcence as from 10 Eliz. to 14 Jac. and after ſuch 
ſucceſibe Augumente and Tranſaf#fons, that the Judges began to 
lie hard upon Thomas, us to his Intereſt in Law, in the Term, eſpe⸗ 
cially when the reatons given in the reports of the Caſe, were le⸗ 
gal Juvutements to guide their Judgments, of which there are 
none e . TT eee 

Secondly, At laft, allowing this Cate to be as full and dirett an 
no 888 18 pofſible, und as they would with, that rely upon it; 

1.'T 4 Reſoſution in Child and Bayly's Cale, is a reſolution 
that never had any reſolution like it bekore noꝛ fince, — 

2. It is a refolution contradicked by ſome reſolutions; and to 
ſhew, that that reſolution has been contradided, there is - 

1. ThegFaſe of Cotton and Heath, which looks very like a 8 Abr. Tir. 
contrary eWltition ; there is a term limited to Akozeigbteen Peats, Bite, 5+ 
the remainder to B. fo: Life, the remainder ta the firſt Jfſue of B. 
fo2 Like, this contingent upon a Contingent was allowed to be 
good, becauſe it would weae out in a ſhort time. But 

2. Co come up more fully and-cloſely to it, and ſhew you, that 
J am boutjd up by the reſoluttons of this Court, there was a kulter 
and flatter Cale 21 Car. 2. in July 1669, between Wood and Saund- ca: ; 1 
ers. Ehe Truſt of a long Leale is Umtted and declared thus: to Cow 
the Father koz fitty Pears if he lived fo long; then to the Mothe Hos 


ko firty Pears; if the lived fo long; then to John and his Execu- 
to2s if he (urvived his Father and Pother; and ik he died in theft 
Life-tinie, Having fſae,' then to his iſſue; but if he die without illue. 
living the Father 02 Mother, then the remainder to Edward * 
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36. I ue Duke of Norfolks Cafe. 
EE | — — _ 2——— — 
John did vie witheut Iſſue, in the Like time ut the Fut bet and 
ther, and the Queſtion was, (Whether Edward ſpaud take this Me. 
mainder after their Death? and it was reſolved be my Lam Reeper 
Bridgeman, being aflifted by Junge Twiſden and Judge Rainsford, 
that the NRemainder to Edward was good, fo2 the whole Term hay 
 veſted-fn John, if, he had ſurvived ; Pet the:Contingeney never. 
hapning, and ſo wearing out in the Compaſs of two Lives in being, 
the Remainder over to Edward might well be limited upon t. 
Thus we lee, that the ſame Opinion which Sie Orlando Bridge-„ 
man held when he was a P2atifer, and drew thele Convepa nes, up- WW 
on which the Queſtion now ariſeth, remained with him when be was 
the Judge in this Court, and kept the Seals; and by the way, think WM 
it is due to the Memory ot la great a Man, whenever we ſpeakof MW 
him, ta mention him with great Reverence and Generation fo? his 
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W Integrity. X „ PS END RH egg” -n 
Object. They. will perhaps ſay, There will von ſtop if not at 
Child and Bayly's Cale? Vn Ot IE ts. 
Anſw. TUhers? why eve ey where, where there is not any Inconveni⸗ 
ence, any Danger of a Perpetuity; and whenever you ſtop at the 
Limitation of a Fee upon a Fee, there we will ſtop in the Limita- 
an ok -a Term of Pears. mo Pan ever pet ſald, a Deviſe to a 
Van and his Peirg, and ik he die without iſſue, living B. then to B. 
is a naughty Remainder, that is Pell's:and/Brown's affe. 
Nom the Ultimum quod ſit, oz the utmoſt Limitation of a fee 
upon a Fee, is not pet plainly drtermined, put it will de ſoon 
found out, if Men ſhall ſet their TUits on work to contrive by Con- 
tingencies, to do that which the Law has ſo long laboured againſt, 
the Thing will make it ſelf- Evident, where it is inconvenient, 
and, God kozbid, but that Miſchief ſhould be obviated and pꝛe⸗ 
IO | e r 
The Equit·- J Have done with the legal Reaſons of the Caſe 2 It is fit fo2 us 
cavl: Reaſons Here a little to obſerve the Equitable Reaſong ok it; and J think this 
„rents ae. Deed is good both in Law and Equity ; And the Equity in this Caſe 
is much ſtronger, and ought ro ſway a Yan very much to incline 
to the making good this Settlement if he can. Fo, 
1. It was Pyudence in the Earl to take care, that Wen the bo- 
nour deſcended upon Henry, a little better Suppozt ſhould be given 
to Charles, who was the next Man, and trod upon the heels of the 
inheritance, -- 1. Ty p 
2. Though it was always uncertain whether Thomas would die 
without iſſue, living Henry, pet it was mozally certain that he would 
die without iſſue, and ſo the Eſtate and Honour come to the pounge? 
Son: Foz it was with a careful Circumſpe#ion always p2ovided, 
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that he ſhould not marry till he ſhould recover himſelf into ſuch eſtate 
of Body and Mind, as might ſuit with the Honour and Dignity 
of, che Family.: . 5 bots n 55. 

3. It is a very hard thing kor a Son to tell his Father, that the 
Dꝛoviſion he has made foꝛ his younger Bꝛothers is void in Law, * 
= 3 | 


/ 


"wm 


= - ts, much harder fo2 him to tell him ſo in Chancery... And ache 
Pꝛobiſion be void, it had need be bold with a vengeance; it had 
e oy that it DO ve i &© bone. 
No where there is a Perpetuſty introduced tio Cloud hang- 
ing over the Eſtate but during a Life, which is a common Poſibflity 
where there in ds Iuconbentente in the Earth, and where the Autho- 
ties of this Court concur to make it good; to ſay, all is void, and 
ts (oP it den; 1 beclars i 1 nei not. how: to dd it. Ca rum fo 
counter to the Judgment of that great Ban, myLamſkeeper Bridg- 
man, wha both „ ann men A 


Yan in the Wozld all.” 
then this Gould not be doin, there n no egen 
gument m the Recovery to be conſidered in the Caſe: F 
a void Kimitation of the Truſt, and they who had na⸗ 
* its w {palpably break it, they are bound by the Rules of E- 
f e good by mating ſome Reparatian. Nap, which is 
i the heir — nnen the Ente * Truſt, that 
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ol having 
ounſel, but 


folk having nevet iteen heard by Hr. Keck, J was willing to hear 
him. - Fo? it -waS-a*Tarile of moment and difference ok Opinions, 
and there are fo mund Shozt-hand CUriters, that nothing can paſs 
-from'us here, but it is p2eſently made publick; and tho a Man voth 

not ſpeak in Punt, yet what he ſays ſhall be immediately put in 

Punt; therefoze becauſe Mr. Keck deſired it, and to juſtiſie my own 

Opinion, tho'Jhad appointed the firſt Tueſday inthe Term, yet J gave 
till this Day. It is but Reaſon Mr. Keck ſhould be heard, who has 
not yet argued it; and if any Man can convince me J am in an Er- 
roz, 02 make it appear to me, that J am miſtakenin the Law, in the 


"change, God fozbid, but J ſhoutd hear them; but on the other ſide, 
this Cauſe muſt not everlaſtingly be put off, becauſe my Low 
Ouke's Counlel are not here. Therefoze J will give you a Weeks 
time further; but upon this Day ſevennight, come oz not come, J 
will give my Judgment in the Cauſe, 7 I. 
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Contingenty ok the marriage good oꝛ not? It it be not gobd, then wh 
will become of a great many marriaje-ſettlemetits : Jf it be göod, 
then why not in this Caſe as well as that? And J would kan . * 
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giwen ta fannm . 
19 Lord Chancellor. It my Opinion 
of being contrary tu that of the threr Chief Judges) cam be reft- 


* 


de. I am-not-athamed tv 'rerrasany'Erriy'7 may be convinced ok. 


but truly at paeſent;J-ſee/ no-colout d tet ad ft. 


done f02 us, iuho are tu? r. Howard'the Platitiff, that they on thi 
other ſide will iet us know what particular Points we mut go upon; 
— — — at large, me may not perhaps be du welt pꝛovided te 
Lord Chancellor. I ſuppoſe they cam ſap nothing tu any Point, 
but that which is the main Point in the Cale, the Limitation of the 
Remainder ak a ſpzinging CTruſt after the Entall ok a Term, that 
is to determine upon a Contingency that expired in the time of a 
Lite; a Point which was never argued fo2 Mr. Howard at the Bat, 
noꝛ ſtirred by the Counſel, - e wee ny, ee eee OY 


dir. Serj N. Jr pour::Lowdihip pleaſes to put it pon the other: 
ſide, unlels they ſhem Cauſe, ther the Opinton vont Lozdſhip has 


{which is under the Pyejubice 


Mr. Serj, u. Ula piep then me Low; thar we map bade this Right 


Mr. Serj. M. J hope we fo2 Mr. Howard ſhall be heatd to juſtifie 


your Lowdlhip's Dpinion, “ 
Lord Chancellor. Whvthath been lam here at the Beneh on bath 
ſides, has been taken in Shozt-hand, and made publick, J know the 


Counſell on both ſides hath ſeen it, oz will ſee and loo into it well, 


and if they can give me any reaſonable Satiskaction that J am in the 
CUrong, I thall eaſily recede from ft, But upon any thing yet of- 
kered Jam of the ſame mind J was. As to the Learned Judge 

that aſſiſted me at the Hearing, the Decree is mine, and the Da 
that Decree is made upon is mine, theirs is but Learned advice and 
Opinion. And therekore ik they can atisſie my Conſcience, that 
they are in the Right and J not, well and good; ik not, J mut 
abide by that Decree J have made, according to my Conſcience. 
And J will repeat this to you, J go upon theſe Heads fo; my own O. 
pinion, and J would be glad any body would anſwer them. J lap, it 
is againſt uatural Juſtice, to ſay that a Man who hath no Eſtate 
but what conſifts in Terms, ſhall be diſabled from lettling his Efate, 
lo as to pꝛovide fo2 the Contingencies in his Familp, that are in 
immediate Pꝛoſpett. I lay it is a common Cafe. A Man that is Lef- 


A Repetition 
of the Re- 
ſons. 


ſee foꝛ Pears, aſigns his Term in Truſt koꝛ himſeit᷑ until ſuch a mare 


riage take effe#, and after to hitnſelf toꝛ lite, to his Mie fo2 lite, with 
Remainder in Tail to his Children. Js that ſpꝛinging Truſt upon the 


what difference there is between the Cale as it is at the Bar, ©ai 


if it had been limited thus; Ir my Losd Arundel had lald, that t 


Thomas die without Jſſue, living Henry. then the Term fo2 Two 


hundred Pears in Tail ould ceaſe, and a new Term ſhouldarfſe tip 


on the ſame Truſt koꝛ Charles, that it ſeems had been well enough 5 is 
| tyere 
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| ay Se in the Ca can lad a 2 
| g 1 ermupon the ſame 
. fk. J tannat (ee any Reaſon to run this Cale Town apon the 
ſingle Anthozity ot Child -anp:;Baily's Cale, which was duch a Re: 
ſolution, as never had its lde betete, nag fate, but contravixed by 
ſeveral Reſolutivus as have been cited; Wood ann Saun- 
ders g Cale in this Court in mp L Bridgnian's time, - e are 
the Grounds my preſent I ppxhentions go upon; but'J 


$4 Then! the Day Frreanight! was appoin 2 15 
15 5 5 the Coons of Mr. Werks IIlneſs, It ne on 


peremptorily for e the * 
. | 


De Terms. Ama "ogy Car I.; n 
Howard ver. le Duc de Norfolk 


Sb 17 Funit, Anno Dom. 16 $2. | 


Ke Se) M. 1 
t to pay yaur Judgment. 

Mr. 8. G. By Low, we were in great hopes to have hav other 
Allittances to ay, but it ſeems we are viſappointed of them: That 
which J ſhall humbly offer is but ſhozt. | ie are; by pour Lozhip's 
Fabour, permitted now to offer ſomething if we tan, to anſwer the 
O djedtions which your Lo2dſhip made; and which were the Ground of 
55 ee Ile did appꝛehend them to be theſe ; That Child 
's Caſe was not the ſame with this Caſe, ann that the Caſe 
and Saunders is the laſt Reſolution of this nature, and will 


Þ Low, we have nothing to n in that Cauſe, 


of Wood 


Bo this. Me da, my Lom, humbly with ſubmillion offer theſe Ren- 


ſons, why the firſt Caſe is the ſame with this, andthe other vifferent 

from it. "Child and Baily's Caſe, my Lom, tho it voth differ in ſome 
Circumſtances, yet it viſters in no one that both (menace oor 
tern the limitation. Foz the Circumſlances wherein they differ 
was the length of the Term being alot expired, the Convey- 
ances over to ſeveral Purchaſers, and at the end of the Term the 
Reſolutjon taken. But tho” it differs in thele Circuumſfances, yet 
theſe have no influence upon the limitation oꝛ che cortſirution of 
Law upon the limitation. Mow the limitation is the ſame there 

as it is here, fo? there it is to one fox Life, and to his Son during 


ok whole Term; and if he 1 during the Life of 
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Pr. R. No man my Lozd, can Is any che Encouragement Tl 
3 to add any thing after all the Arguments that have been made in Rb 
this Cauſe; o2 can hope to offer that which will be very material Ka 
new, but I veſiretohave leave to ſap this in" corte! v Low; there 
be two Del ds by which this Settlement is made, ag @ pzoviſion fo? 
the ſecond Son ofthis Farmip, und the youkger Childzen;- and 
therein it doth perhahs appear, that if the Bu ot ehe Ente 
and the Honour ſhould kom to the ſecony Sohj, then the Settlement 
ok this part that is made 1150 the! cone Son, as intended to 
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Beirs of his — | 
veſted in him. — — Lingtatias 
mae eh F090; eben admitting the Caſe 
of Wood und Saunders to_be-untonttoulable. Another Dbjettion 
Lowihtp made, was about the -neceſary Limitations of the 
tus ok terms by Cermers upon Matriage-Settlementg ta a 
man's (elf, tilt the marriage taue effort, aud then to uch and ſuch 
ules; and the Objettion-is, hy would it notibe as god ami 
tation of the*truff ok a term, o of a term it seit, as well as 
of an inherftance? That will not reach aur Cute, therefoze gl 
need not fay any thing to it, whether it won beo 92 no. But 
ſuppoſe this Cale, there de two Brothers, the -edeff hath no 
Chlimen, the vounger Brother hath u Son, and is a going; tn 
mat ry the Son, but hach but u man - Etate to giwe him. The 
elder Bzother has a Term koz Peats, and has a mind to mo⸗ 
vive koz the Son ok his vounget Bꝛsther, and his iitenden Hutke, 
dhe Umits dhe Erol ot his Cerm thus; to the ule of; bumtet, 
is Exkrutozs till che martiage be had; but tk; be die. z 
dan Nel die oe the marriage had, without Iſſue, living 
his younger Brother, ehe Father-$f:him-that: is ta be married, 
then to the ule ok that Son, und loc on. Me do make a great 
doubt, whether the Limitation of the Truſt os che Term there, 
woirly'be pod or not, uponthe difference of Child and Baily's Cate, 
that has — — in this Caule, and was ſa — 
ketolded. Eber Netemtion ok wehirh Ente, and that alla ot Wood and 
Saunders, We fuübmit to Potir Lowdlhip's:Confideration. -As foz the 
nntentton Peithe Parties in his Settlement, me cannot but ſay. it 
was ſutended ns xÞ2dyiſton, that when the Pulm of the Eſtate, and 
the Honvur came kü de Duke; Dis pounger Wrauthers Would have 
an tntxeaſe dt their Poztions. © Put te in ag plain the intent daes 
' fait as to afl the vther younger Shüdzen; beimterthe canttructon 
"bf Law wilnot fuppoEit. Sothat theantent ito be Bao 
Latz to maintain ae 4 
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in dur Cale; was firſt to attend the :tuberitance, and th 
fate:Taſl limited; but then there is a Contingency added. to this 
ttuſk; Lee ol the Term, that ik e die without ie, 
ary, thento COLIN a 2 


bye care taken fo bim that was a ange 
Tilke rar was taken fo the other übe, Bernard. 90g 
him. Now then the Cale lies upon this doubt. e Bas 
'Lvwſhip, whether this can enure by way ol W Etüſt by a 
new Creation. Me think that cannot bes foz..here-heing .once 
an Effate-Tail limited in a term that was to attend. an Elfate- 
Tatl ok the inheritance, the Bemainder aver müſt be nod in the 
very Creation. My. Loꝛd, J have obſer ven, ener Unce-J bave ad 
the Honour to-praitiſe-at this Par, and very many particular, in- 
ſtances might be given, that when the Judges have been upon the 
Caſes called ts adviſe here, they would not go heyond, noz think 
fit that this Court could, beyond the Kelolutian in Manning's Caſe. 
And tqep have;oftem (aid, if that Cale mere not to. be ae, 
it would reteide another kind oft Reſolution,); The Judges ga 
that Reſolution. by way of Arecutoꝝy deviſe, aud now J 1 
- that; there haue been moze Sults in this Court: of. ; e 


inte the Wing a Reſtauration, than were: in. kontp. TX 5 

Far cunning People will be always 4 ꝗ as gut Perpetuttles 
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not and: Weſtern, ahm 1558; where there was the truck of a 
term limited over-after an'Eftate-Tail ; but that was never: inſifey 
upon to be-goov, all the Caſes being otherwſſe.' I then it be not 
good by wap of Executow' Deuiſe, ic cannot be good by way ot Li⸗ 
mitation of the truſt ot a term. Mom in this Cale; certainly it 

would not be a good Remainder dy wap of Executozy Deviſd. Foz 
when a term is devifed to end in tall, no man will ſay a Remain» 
der of the term can be limited over. As fox the Caſe of WoOOd and 


Saunders, that, my Low, J conceive had been good by way ot Execu - 


toy Deviſe- A Han that hath a term, deviſeth it to his tte fo? 


Life, and if John his Son be living at the death of his Mie, then ta 


him in tail; but if he die without iiue, uving the TUtfe; then to Ed- 
ward, thatmight be good. Foxit is a Condition precedent as to John, 

and there he mut ſurvive his Father and Mother, oꝛhe takes nothing; 
but he dying beloꝛe them, ne ver veſted in him at all, and ſo might well 
veſt in Edward. But in aur Cale it is void in the Creation, be - 

cauſe in the Cate hete:befoze:your Lowſhſp it vid veſt, and was to 

attend the inheritance, 'when' the Contingency happens: Can it 
then entre tu the Plaintiff by way 'of ſpunging Crun? Surrey no. 
In: Woad and Saunderss Cale it never veſted, in our Caſe it did 
veft, But I must, my Lod, crave leave to ſay one Mo to another 
Point in the Cale; and that is the 


in Lam barred, this Court, J conceive, will not fet them up again. 
Now in this Caſe befoze the Contingency happened, when the Eſtate⸗ 
tail ot theſnheritatice was in my Low Duke of Norfolk, and the 
Leaſe foꝛ Two hundꝛed Pears attendant upon that'Effate-tail, then 
doth my Lod Duke ſuſfer a common Recovery, which we appꝛehend 
hath ſa barred and deſtroyed this Term, that this Court will never 
int erpoſe to ſet it up again. My Low, That which on the Duke's 


Behalf we now deſire is, that your Lo2dſhip will ve pieaſed to take 


— time to conſider ok it, and deliver your Judgment the 
Pr. Serj. M. By Lom, J did not exper, J myſeonfeſs, an Ar- 
Zumient at this rate, and at this time; but your gowſhip in great 
'Tenderneſs. and Favour hath*niben'them leave to do it: But after 
all; under fabour, what they lap ig a great miſtake of the Cale. It 
they had oſerved what was ſald, and truly applied it, they would 
habe nner td themſelves; - hat interpꝛetation in ſuch a Caſe 
ſhall be made, o2 not be made, is meeriy matter ot Equity, which 
upon the Circumſtances ot᷑ every Caſe is governable by the Circum⸗ 


ſtances." J would not go after their Example to argue, to ſuppozt, as 


they have done, to overturn the Opinion ofthe Court that has been deli⸗ 


bered But I would offer this to pdur Lowſhip'; There is a great mi- 


kae in calling this g Remainder, it 71 ſuch thing as a Remainder : 


| | TWhen contingent 
Remainders in Lam, in Caſes of Settlements, map be by ony Ad 


It 


ill detiate 4 Tru, anm that the L am han nothing to vo with it is 
à Creature of Equity, and governable'by Equity; And J bade teen 
u Conpepante of thus nature made be mu Lom ot Leiceſter t Mar- 
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46 The Duke 7 

No Remain- It is indeed a ſpzinging Truſt upon a Contingencg: But pꝛap, my 
der, bur » Lozd, Confiderhowit-tands herein Equity befoze your Lordihip, Bere 
Truſt vpon a Ig a noble and great Family, the Heir of it under the Uifitation of 
Contingency the and of God, which no one could remove but God alone; here 
are a great and numerous Iſſte to p2ovide kfoz, tbat Pꝛobinlon 
is made acco ming to the Rules ot Nature and Juſtice; and it being 

neceſſary to be done, no man could contr ive it better than this Set⸗ 

tlement. By Lom, they frighten us with the won Perpetuity. It 

is true, a Perpetuity cannot be maintained, that is, an Inheritance 

not to be aliened oz barred, 02 that can never end. But here is but 

the name of a Perpetuity, and certainly, that muſt be a-frange and 

monſtrous Perpetuity, that muſt determine within the ſhozt ſpace of 
a Life. A Perpetuity is an Eſtate that can never be barred. and 

Littleton hath a Rule, that there is no Eſtate but can be'barrey, it 
all the Perſons concerned in it join. But it is under favour'a'Con:- 

tradiction, and a great one, to call this a Perpetuity; a monſtrous 

one, Jſay it is, where any man can ſee the end ot it; and whereas 

to the Circumſtances of the Cale, the Family could not otherwiſe 

be well p2ovided koꝛ. And whereas Perpetulties are abhozred, it is 
upon the inconventence, which hinders other Pꝛoviſſons in caſe ot 

neceflity; and it were indeed an inconvenience,” that every Family 
ſhould have the Miskoztunes that were in this, and not be able t 

P20vide ſome: ſo2t of Remedy koꝛ them. Some Caſes, my Low, 
Have been put by the other ſide nom, which under favour ate nothing 
to the purpoſe, and would nad no other Anſwer than they giwe them⸗ 
ſelves. But truly J think it is not fit fox the Abvantage of the Pub⸗ 
lick, that after a Caſe has ben ſo ſolemnly: argued, the Councel 
Hould diſpute the Opinion of the Court, oo 
Mp Lom, J would deſire to ſay a woꝛd in anſwer to ſome things 

that have been urged. As to the Caſe that Mr. H-*ch--s put, J 

think it had been good by way of Executozy Deviſe. To one and his 

Heirs Males, till ſuch an one returns from Rome, o the like, had 

been good, eſpectally where the Determination depends but upon the 

expiring of a ſhot Life. But all this is but Petitio principii, the 

ſame thing over add over. As faz Child and Baily's Caſe, there are 

ſeveral things that differ it from ours. There it hath a Semblance 

of our Caſe, af one dying without Iſſue; but is it there upon a 

Life, and not Min a Lite as ours doth. And in our Cale, my Lom, 

this Limitation to Henry is a Limitation of a Term attendant 

upon an Inheritance, and then it is plainly as it the Limitation of 

a Freehold Eſtate were to one and the Peirs of his Body, and ik 

ſuch an Accident happens, the Eſtate to ceaſe,” and be to another koꝛ 

loo Pears, As it is in Henry attendant upon the Inheritance; 

He that cre- ft ſhould not if Henry had died have gone to his Executoꝛ, but to his 

_ Heir. Then, as to Charles, here is a Condition that determines 

on an Inheri» the whole Truſt as to Henry, and there it begins to be firſt a Lim 

ence, ib he tation of a Term in groſs, He that creates a Term attendant up- 

will. on an Inheritance, map lever it it he will; and ik he map lever it, 

. 1 | > 


may 


"Or the Dodrine of e 
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k 
btemet Pꝛetedent to create a ſpzunging Truſt, 


and Subſequent 
to deſtroy the foxmer Eſtate. In Wood and Saund 


both; as to the deſtroping of;the Truſt to Henry it is a ſubſequent 


Condition; but as to the creating a new Truſt to Charles, it is a 
pꝛecedent Condition. By Low, I muſt not undertake to axgue _ ; 


Caſe, but only to ſay a little to what was ſain on the other ide; 


hope it being upon do ſhozt a Contingency which has nom happen d, i | 
the Limitation of this wt to the Planet is good, * and me pay 


your Judgment for bim. 
EI Rn 
Lord Chancellors 
SECOND. 


4 RGU MENT. 


Lord Chancellor.” Am not ſo2ry fo? the Liberty that was taken at 
| the Bar to argue this over again, becauſe J 
deſired ft ſhould be ſo ; fo2 in truth J am not in love with my own 
Opinion, and J have not taken all this time to conſider of it, but 
with very great willingneſs to change it, ik it were poflible, J 
have as fair and as juſtifiable an Dppoztunity to follow my own 
inclinations (ik it be lawkul fo2 a Judge to ſay he has any) as J 


could deſire; fo2 J cannot concur with the thꝛee Chief Judges, and 


make a Decree that would be unerceptionable : - But it is my De- 
tree, J mut be ſaved by my own Faith, and muſt not decre againſt 
my own Confecence and Reaſon. 

It will be gov fo2 the Sattsfatton of the Publick in this Caſe, 
to take notice how kar the Court is agreed in this Cale, and then 
[# where they differ, and upon what O2ounds they differ; and whe- 
ther any thing that hath been ſaid be a Gꝛound koz the changing 
this Dpintort. The Court agreed thus far: : 
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may » dah limit — « Contingency, that upon ſuch — l 
4 it ſhall be ſevered ? aul Conditions are either pꝛecedent, o? 


ess Cale, han 
bid not tale, but upon the pꝛecedent Condition; but Edward took - 
it upon the tublequent Condition. In our Caſe this Condition is 
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48 _.. The Duke of Norfolk s Calc; 
* Linie:: Ehn in this Cate it is alt one, the limitation ot the Truſt of z - 
Tuff ef Term, 02 thelimitation of the Eſtate of a Term, all depends upon 
Term, and ONE ANU the fame Reaſon, The Court is likewiſe agreed (which 4 
c:c Limica- would haue kund firſt, ta diſpatch it out of the Cale, that it may not 
Edate of > trouble the Cale at all): that the Surrender al Marriot tc the Duke 
Term all one. Of Norfolk, am the common Recovery ſuſfered by the Duke, are of 
no uſe at all in this Caſe. Fo? if this limitation to Charles be gd, 
then is that Surrender and the Recovery a Beach of Truf, and 
ought to be ſet aſide in Equity; ſo all the Judges that afliffed at the 
hearing of this Cauſe agreed : It the Limitation be not gay, 
there was no ned at alt of a Surrender to bar it, no ot the com- 


mon Recovery to extinguiſh live. 
But then we come to conſider the limitation, and there it is agreed 
all along in Point of Law, That the meaſures of the limitations of 
the Truſt of a Term, and the meaſures of. the limitations of. the 
Ellate of a Term, are all one, and unifoun here, and in other Caſes, 
and there is no difference at Chancery oꝛ at Common Law, between 
the Rules of the one and the Rules ok the other; what is nod in 
one Caſe, is god in the other. And therefoze in this Cate the Court 
is agredtoo, that the Limitations made in this Settlement to Ed- 
ward, tc. are all void, fo2 they tend diretly and plainly to Perpetui⸗ 
ties, foz they are limitations of Remainders of a Term in grolg 
after an Eſtate⸗tail in that Term, which commenceth to be a Term 
in groſs, when the Contingency fo2 Charles happens. 
Thus far there is no difference ok Opimon: But whether the li⸗ 
mitation ta Charles, if Thomas dte_without iſſue, Tving Henry, 
whereby the Honour of the Earldom of Arundel velcends upon 
Henry; J fay, whether that be votd too, is the great Queſtton of 
this Cale wherein we differ in our Opinions, [nan 
It is ſaid that is void too; and yet (ſever it from the Authozity of 
Child and Baily's Caſe, which I will ſpeak to by and by) J would be 
glad to ſee ſome tolerable Reaſon given why it ſhowld be fo; fo2 J 
agree it is a Queſtion in Law here upon a Truſt. as it would be elle ⸗ 
where upon an Eſtate; and ſo the Queſtions here, arebothQueltions 
of Law and Equity. Jt was well ſai; and well allowed by all the 
Remainders Judges, when they did allow the Remainders of Terms after Eſtates⸗ 
of Terms a tall in thole Cerms to be void. J ſhall not veviſe a Term to a Han 
Tail in choſe in tail with Remainders over; the Judges have anmtrably well re- 
Terms, are ſolbed in it, and the Law is ſettled, (ann Matthew Manning's Cale 
Leid. dnn not ſkrrtch lo far). becauſe this would tenn to n Perpekutty . 
Now on the other ſide, J would faln know, when ſhere is a Taſe 
Vet the bare Vefoze the Court, where the limitation doch not tend to a Perpe- 
Linirarion tulty. no2 introduceth any viſible inconvenience,” what ſhould hinder 
of rc ke-. that from being god 2 Foz tho" if there be a tenvency to u Perpe⸗ 
cer an 6Nare tliity, 02 à viſible inconvenience, that hall be vom foz that Reatoi 
T«il, which pet the bare limitation at the Remainder after an Eſtave-tall, which | 
tend to Per. doth not tend to a Perpetuity, that is not void. hy? becaule it 
petuity, is ig not? J dare not ſay ſo; ſee then the Reaſons why it is * * 
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CO TD NN ——_— ˙ůüi; CO CS ON — — — — = ü- IEEE Ta EM = = eB En EE — —ñ—ñ—ö m — == 
et. — — — . 4 * SET or * 1 Ws „ —— — — q 24 1 83 — I . r 2 E At a * - la $i 7 1 xr 5 — r — 3d — — — "7 ry — A 2 . =. 2 3 = . SS... r — * 
* - 7 V . - — - © * —— 1 R = * y Þe — — — 1 —= > b 2 — N 
* r A” 4 £ * 1 * i * — 2 A * a : Y * : — — — — — rr 
== - . \ : _— ——— — * Pe — - : : - 6 — — 2 — 1 - > . 


S — 


— — 
— 


— — iy — 
ws — > =— — — 
— — — — 
1 
£2 -— 7 — 
WES a i 
4 - 1 _— 
4” $9, I — 
x . — 


I ͤ Ä 
—— - ul —_— _— jo 
——— O — 22 —— - 32 


$46: re nn — . 
—: — A— — : 
WT. IC. T2 8 


— — — — 1 
3 _—_ _ pag 
= — — == — — —— — 
— — SFr ROE .- 
way * — ve + _ * — 


1 — 
7 — r r —— —— L— ere 


— — — 
8 8 — 


— -- — 


—— 


- — — — 
— . — ————————_ — — — — 


— * 
— — - _ — * 
— — —— 
— - 
> SA </. 


K r „ 


"I Bee . Noriolls G ) 


enten take effe while pe lives, then in Cru a ae 
goes 
ot bow 


e nine Ap Di P, "i Mr: H; | 
Ls wh Men are Agreed, —— Low Chief Jufficetodus — 


how). that there is a wan in which it might be done, only they 
do not. like this way; and J delite no better Argument in the (uon 
n Y pinion, than that; Foz, ſayrs my Lo Chief Ju- 
, ſuppoſe it had not been (aid. thus; if Thomas die without iſſue, | 
living Henry. 9 over £0 Charles ; but thus, if it happens that WW 
Thomas, die without iiur in the Lite of Henry, ct. then this Teem WM 
thall ceaſe, and there shall a new Term ariſe and be created to veſt KM 
in Charles in Tall, and that had been wonderful well, and my 1oW 
ok Arundel gs Jutention might have taken effet koz the younger 
Son. This is ſuch a-Subtilty as would pole the Reaſon of all 
A nov Muünkind: Fo2 J would have any Man ning open my\Underftany. 
ſpringing Ing la far, as to give mea tolerable Reaſon why there may not be 
Truſt nen ag well . 2 Truſt upon the ſame Term to go to Charles, 


Term, as rex» Upon tha ngency,. as a new ſpzinging Leaſe upon the ſame 
ſonable as Etuſt: Foz the Natter doth much more. tend to a Perpetuity tt than 
Ta. ; Bt Lex pet to hear it ſaid an the at; und it bas been faſd.of- 
k. 444457 o Chiſd and Paily is a great authoutyʒ ſa it is. But 

bi was never do reſolved befoze, no2 ever was there ſuch a Reſolu- 

n üince. Pell. and Brown's Cale, was otherwiſe! reſolved, and 

anth, paitis. to diſtinguich Child and Bay g Caſe from this, tho' the 

wdzd (Amigns) and the grant of the Remainder by the other, who 

the Judgment. But J know not why J may not, with Reverence to 

ol that Cale, and the Learning of thoſe that adjudged 

deny a Cale. that fands ſingie and alone of: itſelf. and 

Dpinion.the Reſolution in that Eule is not Law, tho' there 

ten 185 Remainder of a erm of Seventy ür Peats 

iT 3 5 bk fifteen Years of it remained, and after 


now hog: 905 anger DoS -J am bold ta ſay it. 1091115 460 
3 J have to ſay 5 it, firſt, the Pointreſolve in Cid and Baily's 
okten been,adjuvged o ünce. In the next place; A will not take 
4 Executrix, are things that Rolls Jans bold on ag Rraſoris fo: 
95 tas F Liberty as the Judges in Weſtminſter-Hall-fome- 
it wed be reſolved upon very ſtrange Eir tunmttances to ſunpont ſuch 
ſhifted; hands ſeveral: times; and: therefoze'J vo 


40 N of Eanity ſmayed tnt Cale. 


1 
| tend to a 
. 2 5 e that could be called: an Into ⸗ 


ni 7 58 1 211115 evance; but it i 
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80 ; | * A | - 
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Or the Doctrine of Perpetuities. 
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but its a Neſalutian a ſay, meeriꝝ becauſe it isn Reſolutign,; and 
it is erpzeſip t ontrarꝝ ta Wood and Saunders a Cate, which na art 02 
Reaſon tun diſtinguiſh from gur Caſe oz that. Foꝛ here was that 
Caſe mhich was clipt and minged/at the Bar, but never anſwered, 
Woodand Saunders g Caſe is this: To the pus band (TUE Pears, ...-1 4 
if. be liven:ſo:Jong:3ato:the (Uife Fo2 ixty:Bears,..1f: the en js 
long-z.then.(f Jobe be living at the time ot the death ar theafather 
and Mother; then ta John; hut it he die without iſſue, Ming Fa: 
ther oꝛ Mother, then to Edward. Suppoſe cheſe Mons (living 
Father a2 Mother) bad been out of the Caſe, and it had been to 
ſohn, and if he die without iſſue, to Edward, wilhany Han doubt, 
but then the Remmnder over had been voln, becauſe-it is a Limi⸗ 
tation after an Expꝛeſs Entail ? pow came it tben to he adjudged 
good i becauſe it mas a Remainder upon a Contingency, that was Remainder 
to happen during tmo Lives, which was but n ſhot Contingency, 7000 « che 
and the Lam might very well;expeit the happening of: it? Now my bappen 
that is this Cale. nay aurs is much ſtranger; foz-here it is only ia: err. 
dur ing one Life, there. were two. . G ino nne $03.2H x 0.6 HS tune, good BY 
The Caſe ot Cotton and Heath in Rolls comes up to this: A Term EM 
is deviſed; ta A. fox vightoen Years 3-the Bemainder to B. fo2 Life, the Roll. Abr. 
- Remainder: to the firſt Aue Male af B. mpich is a contingent E- 4. Pviſe 
ſtate atter a\Contingeney, and pet adjudged good, becauſe the hap⸗ 
pening ot the Contingency was to be expeded info ſhaꝛt a time. Nam 
that Cale was adjudged by my Lom Keeper Coventry, Mr. Juſtice 
Jones, Mri Juſtice Crook, and Mr. Juſtice Berkley, ag Woog and 
Saunders g Caſe was by my Low Keeper Bridgman, M. Juſtice Jwiſ⸗ _ 
den, and Mr. Juſſice Rainsford 310 that however IJ: may; ſeem tn 7 Pane 31. 
be ſingle in my Opinion, having the misfoztune to differ fromthe 
thee learned Judges who afliſted me, pet J take my [elf to be ſup⸗ 
potted by ſeven Opinions in theſe two Caſes J have cited. 
It then this be fo; that here-iga-Conveyance made which bzeaks _ 
no Rules of Law, introduceth no viſible inconvenience, ſavours 
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not of Perpetuity, tends to no ill Example, why this ould be 18 
2 only, betauſe it is à Leale ton Years, there is no Senle in | 
tn gg en 103 GH: Kae N . 


— | Wy 
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1 20 Ui. 
deter in Cgndtp. 4e k 1s porch the conſidering, thasthis Limata- 
tter in E Foz it £00 g. that chis Umita⸗ 
tion upon this Contingency happening, (as it hath, Godbe thanked) 
was the conſiderate Deſire of: the Family, the CROTON RI: 
of required-Conſideration,.:and this Settlement was the Reſuit af 

it, made with the beſt Advice they could pꝛocuxe, and is 1 

a Proviſion NS) cou be made. Fo: the Son no to tell St; > No Convey- 
ther that the-Proviſion:that he han made fan his younger Waother ance co be ſec 
is void; is hard in auy Caſe at Law; but ir is much harper; iy , in coor 
Chancery, foz there no Convepance is ever to be ſet adde, here can be ſup- 

it can;be-ſyppozted-by a reaſonable Confiruttion, and bere quit; de pod by 


an unreaſonable one to overthzow itt. een 0373303 Conftruion 
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Tlie Decree. 


Expedition az fllffHEt de eie Th 
bo 5 of the 


| way hot atharey to make them, mor ſoxy when they were teverſey 
which J do male in this Cate be reverſed tuo; pet Jam obigen to 


to the Parliament; there never was an Avjournment*Propeer Dif- 
fcultatem, but out of a Coutt of Law where! the Pwodvings are 
m Latin. The/Ptotefvings hers upon Reto are in Enge and 


Obligation which J cannot reſiif. ' A Man behaves 9 


dne dt the Ballets 6 
male Uto the Dekendants all/juff'Allowances; and 


| the” katy Berta of Groſtock, with the Lands anv'Tenements 


Ata it theit to-do gogo both in Lato aum Canter! and! ic 3 
coals alter; my ge, J would not be aſhamed' to" rettatt it; f 
Jun as other Yen are, and have my Pattiatities AB futhet Mer 
hüve. Then all _-_ is dotie, Nam at the Bar defirt'toconſiver 
4 would da ſo, it J coulyJuitify1t;/but Ex: 
pedition is us mur dye right of the Subjett. as Jumite is, aum J am 
bound bp Magus Charta, Nulli negari, nulli differe Juſtitiam; '' 4 
have:rakeh as Much pans and time as J could to be infornied; J 
cannot help it i witer Men than J be of another Duinton; bur 
everp Hun mut ve laven by his oton Faith, and J miilt diſcharge 
T0000 ¼ 0h ng ng 
I hade made ſeveral Decrefs ſince J have hav the Honourtofit in 
this Place, Whith-have been reverfed in another Place, and pet J 


by others. And J alſure you; J thall not be ſozry if this'Decree 


piottounct it, by my Oath and by mp Contciente. Fot N tannot 
adjourn a Caſe fo? difficulty out of an Engliſh Court 'of Equity in- 


can no way nom come into Parliament, burt by'way of Appeal, to 

Ieh J int very ikelp?to'ert, 
f61 J Ported not to be infallibles. butt that (8 u thing I'cannothelp, 
Apon the whole matter, J am under a Conſtraint, and under an 


friſelf very fl 


in ſich a Place as this, that he needs to male Apologtes kor what 


he does; J will not do it. J muſt vecree for the Plaintick in this 
Caſe, and my Detrek is thigee 
a ; Oct tt Fo) 155 7 uin! 128 EF, n Atte 12 TY 27 £15 1 Riot 

- That the Plaintiff wall enjoy thts Barony fo2 the relldur ot the 
Term of Two hundꝛed Years the Defendant ſhall make him a Con⸗ 


vepanre accowdingly, becauſe heiertinguiſhey the Truſt in the other, 


and the Term fontrary to both Law and Reaſon, by the Merger and 
Surrender, and common Recovery. And that the Dekendante ud 
actount with thePlaiiitiff foxthePyofits of the Premilſes by them 
or any of them tecelved fince the Death of the laid Duke Thomas, 


and wich they oz any of them might have received without'wilful 


dekntilt; and — 5 2 — — — dude 
Wallets of this Court, to take che ſaid Accompt, an 

| if 5 what che Taid 
ſtet hall-certfe'due, the ſaid Dekendants are to:pap-unto the 


— Plaſnrifes, ate ding to the Matter s Repoft herein da be made: And 


| the Defetibants ſhall fozthwith deliver thePolſeMoti of the Pꝛe⸗ 
les to the Plaintiff; and that che Platinen ſhall bold aum enjoy 


thereto belonging, foz the reſide of the lum Term ol Two"hinvov 
Pears, againlt the Defendants, and all claiming by, from, oz under 
oe / 2 5 


them. 
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5 3 ; i & Ur 1 8 Aan 
Fter a ;Councel tino ſeveral Days upon 


ther intended a Pꝛouiſion taz his younger Childzen, by Deed, 
made by Advice of Eminent Councel, and did ſettle the Barony 
of Groſtock, and other Lands, ot the Galue of Five hundzed 
Pounds per Annum, in Truſtees, in oder thereunto; and that 
after a long Suit in Chancery, wherein the Petitioner was Plain- 


tiff, againſt his Gzace the late Duke of Norfolk, the Barqueſs 


ok Dorcheſter, Henry Lo Mowbray, and Richard Marriot Eſq; 
Defendants, the Cauſe coming to be heard befoze the Lowd Chan» 
celloz Nottingham, on the 17th of June, in the Four and Thir- 
tieth Pear ok Pis-late Majeſtys Reign, of Stortous emo 

who after ſeveral Days Hearing, did declare his Dpinfon to be, 


That the Petitioner had a good Title to the Batony of Gro- 


ſtock, and other the Lands in queſffon ; and decreed the De- 


fendants to account to him fo2 the Pzofits thereof by them re- 


ceived after the Death of Thomas, late Duke of Norfolk; which 
Decree was ſigned and enrolled, and the Petittoner atually veſted 
in the Poſſeſſion of the ſaid Manozs and Pꝛemiſſes; and fur: 
ther theweth, -That the Defendants, the late Duke of Norfolk, 
the Lozd Mowbray, now Duke of Norfolk, and Richard Marriot, 
exhibited a Bill ot Review into the High Court of Chancery, 


fo2 reverſing the .ſaſd-Decreez to which the Petitioner put in a 


Plea, and Demurrer: Which, being argued on the x;th of May, 
in the Five and thirtieth Pear of the Reign of our late King 
Charles the-Second, befoze the Right Honourable the Low Keeper 
of the great Seal of England. iuha after hearing Cauncel an both 
ſides, over-ruled the laid Plea and Demurrer, and reverſed the 
Decre akozeſald; and ozdered. a Crit 02 Waits of Reſtitution, 
to be direſted to the Sheriffs of Cumberland and Weſtmorland, 


to put the Plaintiffs. in the Bill ot Review in Poſſeſſon ; which 


accoꝛdingly wag. done, as in the Petition, amongſt other things, 
is ſuggeſtep ; and pꝛaped a Reverſal of the laſt Decree; as aiſo 
upon Anſwer of the Right Moble Henry Duke of Norfolk, Earl 


the etition e Decree 
N and Appeal bf Charles Howard Edq́; ſhewing, That Per Fa- The De in 


Chancery. 


Marſhal af England, and Richard Marriot Eſq; put in thereunto. 
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deliver bis Libs own 
ney· General moved on the behalt of the Earl 


r. Baron Powel. The Dueſtion in is, 
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i the Caſe 
at large, 15 


Whether » Gael of Back by the firength of this Deed: So that it mutt bs 


| bib ve» e unidvx this Clervitt- 


with Fraud. © Son * WO 2 ä of, 1. Proviio ae 


— —ñ— — A 


"Bar 21 Dee 8 Caſe. 


by which my Low of Bath tlaims. The ralivity of his Dad — 
been tried at Law upon an Tjetment in the Court of King - Bench, 
dy Oirectton of this Court, where the Title has bern found fo2 the 


Vee  Aifeced m Lad of Bath haf a gn Sitze at 


TryzlaLow erdit hath fouhd it co, any all Parkies Foneer 


ernte hive e 


2 2 . 


ſide in Equi- "This Cale comes now back upon the E quity reſerved. _ it I 

9 only now to be conſidered, what matters gt Equity have been of: 

fered to avoid this Title thus found at Law, And thoſe J think may 
be reduced to-Five Heads... 

Ojo. b Firſt, That this Dee wag obtained by: Surptize an Ciraumven, 


Secondly, That ft was-a Concealed and a Forgotten Deed. 
Thirdly "That this is a Decd attendant upon a Cat, and ſo re: 
vorable in ſts dünn Nature, -aicho' it had no Power of Revocation 
Fourthly, Chat there is an implied Truf in this Detd, that the 
Duke might have charged the Eſtate to the full Galue, and conle- 
quently might well diſpoſe of it in Equity. "4 
Fifthly, That the great Solemnity and Deliberation uſed about : 
making the last Till, —— the publiching that Uill, vo amount to a 
Revocation in Equity. notwithſtanding that the Circumſtances of 
the Power are not ſfrifly purſied. 


That, ie a= J am of Spinton in this Caſe, that this Deed having been af: 


ring doen b firmed by a Ugrdjz upon a, ſolemn. Tryal at the Bat at Lam, none 
Verdi at Of theſe. matters are ſufficieut fo2 to ground a Decree in a Court of 
Lew,irought Eglilty, to ſet aſiÞe this Deed; and I ſhall give you iuy Reaſons fo2 
55 this Opinton in the ſame ozder J mentioned thoſe Heads th, with par⸗ 

| ticular Anſwers to the particular Objetions under each Dead, 
2 5 . It is cad, This'ts a Deen that was obtained by Surpzze and 
jection. Cirtumvention. Noli J perceive this wowd Surprise is of a very | 
Surprize, large and general Extent; They ſay if the Deed be not renn to, oz 
what. by the Party, that is a Surpzize: Map the Miſtake of a-Councel, 

| that dzaws the Deen either in Mitrecitals, o2 other things, that is a 
Surprize ok a Councel, and the Surpzize of the Conncel mult be 
inter pꝛeted the Surpꝛize of the Client. Theſe things have been 
_ urged in this Caſe, and J thought fit to mention them foz the in- 
troducing my- Reaſon againlf this pres argument: And * 


4 gf? 448 43 
4 144 Ra 


this 
£ "That if thile:things be mumtient ta let In a Oat: of Equity to 
tet aide Deeds tound by /Uerviit to be goon in Law, then no Yan's 
rize not Rege can be ſate: J hardly know any Surpꝛiʒe that ſhauld be ſuf- 
cieat to tient to ſet ande a Deed after a Mer dict, unleſs it be mixed wit 
25 i: » Fraud, and that exppeſly proved; and J know not of anp füch rund 
Verdict, und in Yhis Cale DDr — 
leſs win d. t is true, Duke George by his Mill, and the Settlement mans 
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body 
the way, tha | 
George and t 
coittvated by mult 


ure of his Jaue War, 
Dukevont Upon the Ear 
then revert to the Crown... 
he would, and afterwards did 
Tai, notice taken of any fuch. Oiſpoſition 
of his Eſtate to the Earl ot Bath; But that is not, I think, to be 
regarded neither, becanle that was a Tail only-of his Perſonal 


or” CARE . * 8 e 
Then come we to the 1675, when the Will was made, ta 
which this Deedhas ſotnerelarion, und by that (ill O. Chriſtopher 
voth ſettle a great part 6f his Eftare, upon failute of Iffue of bis 
dun Body, upon thy Lozb of Bath. There is no pietence of anyſur- 

tze upon the Duke when ht made vis Caitl, and it is plain then he 
d an intention that my Lom of Bath ſhould hade a great Share 
in his Effate if he dien without Jſſtte, 


Now then it is to be conſidered what there is of Þ2oof in thts 


Houly alter this thfention detween the Vears 1675 and 1691, 
when this Deed was made. There is no pꝛook of any,miſunder- 
ſtanding between the Duke and the Eatl in that interval ; but on 
the contrary, that nl 
Kindneſs between them all che white, as doth appear by a continual 
Sticceton ok Letters | | 
them in thote Pears, one of wbtch.J cannot chuſs but take. notice 
of, betatile of the Bate to it, to wit, in June 1683. upon my 
Tod Landſdown's tttetition, to travel ; wherein the Duke takes 
notice of the Jtiterelt he hay iti my Load of Bath's Family, and par- 
ictlarly in his elde Son, as the gr next to that of the 
Carl hümtelk: and, J ſay, J mention this Letter becauſe of the 
Date, that it ts fv very near the Date of the Bald, thar it is vol. 
ſible the Oeed was then made, becauſe' it was within a month al. 
ne hy LE Sealty and Executed z therefore is might well ie 


** * — ——ů—— 2 — os . 


Chriſtopher made bis 


e was a continual friendſhip and intercourſe of 
and other Coireſpondencies palling between 


Eſtate, and made when he was under Age, and could nor dilpole of 


Cale, of any thing that might be a ground to conceive why he 
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. ert this appears to ve. a Dad own the Dear, — — ; 


E* Countel, AC Thomas Stringer ; dog it 1s.pzoved the Paper. WM 
Want is all if” his Son's Pant wertig, except toe geit and 1a 
Sheet, and all ok it interſmen wir Sir Thomas his own- Pond: 


Erfingtöp hag pꝛoved the 'Ablitaix of ann Sir Thomas: his Hand, 


ulth the very Date in it, zun ears that Sir Thomas eramined 
it with him. Mom is tt to be fmaginen char Sir Thomas. Stringer 
ſchould prepare lich a Settlement for the Duke to execute without 


any Dwer 92 Jnſtrutttons from him about it? No, certainly that 


dan be thought. But they ſay Sir Thomas Stringer, it he did 
dam eit, might kozget it, oz overlook it, and he noh denteg any 


knowledge of it, Truly J cannot value much what Sir Thomas 


Sttisger has won in this Caſe, he is not conſiſtent Pup Amel | 


and Andes but a very odd Figure in the Cauſe. } 
Mr. Stringer. My Low,” J beg pour Pardon fo? fiterrupting 


hr. Baron Powel, but J muſt 'vindicate ng Father; he never 


ſwore a woꝛd in this Cauſe. 


„Lord Keeper, No, he did not; he was deav befoze the Cauſe . 
came into Court. That was a miſtake. : 


Mr. Baton Powel. J am fhre, there was Dath of what he hap 


dad about this Dxd. 


Mr. Stringer. Chat, my Low, vou may make what vol pleaſe of, 


vur 22 any Dath in the Caule. 


chr. Baron Powel. Put that which I mention him koz, was, that 


there is P2oof apparent that he was adviſed with about this Deed; 
and he was the Duke's conſtant Councel. J do nat think, J-con- 
kels, that Sir William Jones did d2aw this Deed; it is not in⸗ 


ſiſted upon by the Touncel of my Lozd of Bath that he did; and 

any one that confiders the Frame of it will think as J do. But 1 
conceive he was adviſed with upon the Pzoviſo, and the waiting in 
the Margent againſt the Pꝛoviſo; J appꝛove of this Pꝛoviſo, J-be- 


lle ve it to be his Hand, though ſeveral Perſons of good Credit, that 
were well acquainted'with his Hand, have ſwom they believe it not 


to be his Hand. But they might be miſtaken, and to me it ap- 
pears: by the compariſon ok the Recows, Deeds and Papers in 
open Court; fo? it is plain, accowding to the various nature of the 
ſeveral things he wait, oz ſet his Hand to, he did woite. ſeveral 
Hands, and particularly wzote his Name ſometimes one way, and 
ſometimes another. And therefoze upon compariſon. of, that with 


other Papers, J do believe it to be his Hand. 


The next thing J would mention is this; here are fir ſub- 


| ſcribing CUlitnefſes to the Sealing and Executing of this Deed 
dat Albemarle-Pouſe, of which Sir William Jones was one: And 


one Alleman, that is one of the CUitnefſes, ſwears, that when the 


Duke delivered the Deed to the Earl ok Bath, he wiſhed he 
could habe done more” fo2 him. It was pꝛobable then the Duke 
believed he had done fomething koꝛ him; and it is very pꝛobable 
too, he _ what he had Done fo2 "_ when he wilhed he was 


4 able 


ai 7 
1 * * > 8 * * 
9 


 abio-40 have vant moze⸗ {3nd Br. Prideaux ſwears;.( tho* be does 


. - 
n 2 1 5 
— 


"Bath 21 Weng. Ge.” 


y K r A. 


not exatly ſix the Time) that the Duke told him bimteit, he han 


ſettled his Eſtate upon the Earl of Bath. Then A gap, it is hard | 


to believe the Duke was furpuized in making this: Deed, when his 


own conſtant Counsel dꝛew it; ſa able a Countel neruſed and an 
proved ſo main a part of it, and was p2eſent at the Execution of 


it, and he ſhould erp2eſs his Miches to be able is an moe en be 
be ſuppoſed not to know what he dide 1258 115 
But nom let us examine the Evidence and -Objetion on the 

| other ide: They ſaid it doth not appear that this Deed was; ever 
read ta the Duke, oz by him. It is indeed pꝛaved the laſt, (Mill 
was read to him by my Lom Ch. Juſtice Pollexfen, hut not at the 
lame time of the execüting of it. But however J think the-not 
reading of a Deed to, 92 by, the Party that executes it, is a very 
ſlender Objeckion to make out a Surpyze, ſo as to ſet it aſide. That 
would ſhake many a Convepance; J doubt it would ſhake many 
Deeds that were made and executed by the Duke... Foz tho he 
was lo cautious; as ſome; of their Witneſſes ſay, tbat he wauld 
not execute any Deeds, but what his Councel ſet. their wands to, 


himſelf read them at the time he ſealed them. Therefoze it is 
a dangerous Doittine to ſet aſibe a Deed upon ſych an Account. 
Some People will not have leiſure to hear Deeds read, N read 
them themlelves. 277 400 
Tbhen they objeck the miltakes- aid miſrecitals of the- Limf- 
tations of the Mill in the Deed, which refers to the Will, as par- 
ticularly- that of: Norton Diſney, and ſome - others of leſs mo⸗ 


ment: But Sod kozbid that the miſtake of a Councel in a Recital. 


The not read- 
ing a Deed 
to, or by the 
Parry that 
eXecutrs, a 
ſlender Ob. 
jection to 
make our a 


| Surprize. 
yet J do not find that any of them uled to be read to him, ozhe 


in a Deed, ſhould be of that great moment as to ſet aſide the Deed 


b 


when executed by the Party. 

But there is another matter much inſiſted on by them as an 
argument of Surpzize; that is, this Oeed is pꝛetended to be made 
in Confirmation of the Mill in 75, and pet it varieth from that 
Will in almoſt all the Limitations of the Eſtates, except in ſome 
part of that to my Lozd of Bath. J confeſs J have look d over 


the Uariations, and there are ſeveral, but J have this in general 


to ſay to it, that J take it this Deed was made foꝛ the ſake of the 
Earl of Bath; and that it was foz the. Earl's better Security, that 
he bound himſelf up by ſo ſtrict a P2ovilo not to revoke. And if 

you {ook into the Deed, it will be found to confirm the (Uill as 
10 my Loꝛd of Bath, which was the main Point ot both Deed and 
Will. Foz it ſets the Ettate given to him upon a firmer fot 


than it was by the Mill which was revocable in its nature: There- 


foe it muſt be intended, as no Doubt it was, foz that very- pur-: 
joſe to ſecure it moꝛe to my Low of Bath, than it was by the 
ill. 581 
Brut that which. is ſaid to be an Argument of the greateſt 
weight and moment in this matter, that there muſt be en 
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Dean 


Itin is a very unaccountable thing aud, J confeſs, J know not 


- OI 
= , 


in the Caſe, is this, it is hardly. to be believev, and almolt | 
Ole, that the Dune should Tend fy Br. Monk out of Hollow bs | 
his Will veſire the King to bete pon him the Barony of po- 
_ theridge, the ancient Seat of the Family, make a. diſpoſition of 
his Eſtate by u Will fo ſolemnly” pꝛepaten aud veliberated upon, 
fake care to have thiee Parts of it; one whereof was to he tran 
mitted to the Dutchels of Newcaſtle, another Part delivered by 


maics, and khete pulled out and declared to be his Will, and pet 
intend no real ſition ot his Eſtate by all this. Theſe are 
Things lo diſhonoutable to the Duke, that they ate not eaſily ta 
be believed bf a Ban of his Honour and Duiality, 
J confeſs this is an Objeckion of great weight, and carrieth much 
| ption with it, but it is Pieſumption only, which how far it 
Call conclude againſt a Uerdiit, is left to Conſideration. But be- 
des, J would put the Caſe upon a like bottom of Pꝛelumpeion the 
other way, and then \# what we Hall make of it. Due Georze 
K. Charles II. to pzothiſe to make the Earl of Bath 
Duke of Albemarle, upon his faſlute of Iſſite Male: Dune Chri- 
ſtopher, when he tomes of Age, both make a Settlement of his E: 
fate upon the Earl of Bath upon kallure of Jie of his Body. 
The Earl of Bath is a Perſon that doth heap Obligations upon both 
Dukes and their Family, is Aſſiſtant to the Duke, both-in the Pur- 
chaſe and Sale of Albemarle-Houſle,..its continually the chief Perton 
concerned in all his Aﬀaits, nothing almoſt is done without him. 
There is no Prot of any Milunderſtanding, 02 Gzouny fo2 any, be- 
twen them. Map, it was the Repott in the Family, that ﬆ the 
Duke died without Iſle, the Earl of Bach was to have the Effate * - 
He and Sir Walter Clarges are the Duke's near Relations; 
whereas Mr. Monk, that J ſaid, is not in the Cate p2oved to be 
at all a-kin to him, and ſo we mut not make him to be related 
without Pꝛook, but only that the Duke called him Couin. 
- Now after all this, that the Dune ſhould maße his laſt Tm, and 
give all this Effate to a Stranger (foz ſo as to any thing appears in 
) and gibe nothing to the Enel of Bach, ſuhen by tHe fozmer 
dettlement he had given him ſuch Popes of ſo great u Share; this 


* to extricate my (elf out of the Contuſion it cauſes in me; but 
| mult ſet the one againſt the other as to that Obſetion, ati leave 
o Matter in the dark, as to tbe Ouke's Þonour, as J fou it; 
| tho) I _ Jl map give a further Atlwer ko this Objeſtſon under 
co 7 | b Y 
"But J mu ſpeak fomethmg moze under this Heay, fot F 
would omit nothing that 7 conceive ko be material in che Caſe, 
There is another thing objeXed. that keems dark in this Cale, 
and that is, what was the meaning of ſome Parchments that 
were ſagrofſed by. Thompſon, the Summer befoze the Duke 
went to Jamaica? The Jury have kound that this Deer "op 
Cn execu 


- 
| 


himſelf to r. Monk, and the third Part taken with him to Ja- 


Bath and Mountague' 8 "Cale. 


executed in 97 And if then the other ſide would make uſe of this, 


as inſinuating that they were the ſame Dal ds, then that is not to be 


admitted, as being expꝛelly againſt the-Uerdift, But to me ft ſeems,” 
that theſe Deeds in 87 were made upon ſame Deſign'to have them 
executed, then perhaps to ſettle the Eſtate upon a/firmer fot chan ft 


was thought befoze. - The Earl of Bath perhaps might be jealous 


that the Dutchels might prevail upon the Ouke to revoke the fozner 
Deed in due Foꝛm; and therefoze theſe Deeds might bepeparedabſo- 
jutely without any Power of Revocation, and thought he might p2o- 


cure the Duke to ſeal them ſo befoze he went to Jamaica: J ſay that 


might be the Intention, tho what was the Deſign J cannot really tell. 


But admitting that ſuch TUnitings were pzepared with ſich a De- | 


ſign ro get the Duke to execute them, 'J know not that all this put 
together will be a ſufficient Gꝛound in Equity to fet aide the Deed 
in 81. Foz all deſigns in gaining of Deeds will not avoid Deeds 
atuaily made: And that is plain from the Cate ot Bodmin and 


Roberts, that was one of the Precedents uled in this Cale, whery 
was in ſhot thus. 


Mr. Roberts, 'Son to the late Earl of Radnor, married the onl 


y Bodmin 2nd 


Daughter and Child ol Bodmin, whowas ſo paſſionately fondof his 
Daughter, that whenever ſhe was in his Pꝛeſence, he would beak 
out into great Fits ot Paſſion,” and weep fo2 Joy to ſee her. Mot. 
withſtanding this great Fondneſs of his Daughter, one Mr. Wynne 


took an Oppoztunity when Mr. Bodmin was under an acre. and 


officionfly came to bail him, and inſinuates into him, That his Son⸗ 
in⸗Law was the Decaſion of his being arreſted; and thereupon 
wmought lo far upon him as to get him into a puvate Place, where he 
was removed out of his Son and Daughter's Knowledge, and where 
he went by a ſtrange Name: No one ot his Friends had any acceſs 
to him but Wynne himleit, and ſuch as he would permit. Mr. Roberts 
made frequent Application to be admitted to him, but was refuſed, 
which was all in Pꝛoof. TWhile he was under this Concealment, 
Wynne tampers with one Barry that had Mr. Bodmin's Ilill in his 
Cuſtody, and would have had him ſuppꝛeſſed that CUill, whereby he 
gave his Eſtate to his Daughter. It happens, during his being 
thus ſecured, he fell ſick, then there ts a Mill pꝛepared fo2 him to 
give this Eſtate away to Wynne krom his only. Daughter; they get 
thee Witneſſes tothe execution of it. This Mill was never read over 
to him; this appears in the Pꝛoot; but they get him to execute it: 
And he dies. Hercupon Mr. Roberts exhfbits his Bill in this Court 
to ſet aſide this Mill. There was Pet made of all this Batter that 
Jhave opened, and this Point of Surpuze in obtaining this Mill 
was inſiſted upon ſtrongly. The Loꝛd Chancelloꝛ at the hearing ol the 
Cauſe was aſliſted by the Chief Juſtice Bridgman, the Chief Baron 
Hales, and Juſtice Raiasford. But notwithſtanding all this Par, they 
could not prevail to ſet aſide this Mill in this Court; and afterwards 
when they came into the Houſe of Lows,'they were ot the ſame Opi⸗ 


nion, and it ended at laſt in Relief bythe Legiſlative Power, an 
ot Parliament. R This 


Robert 7s Caſe 


| Anſwer to 
the Second 
bjection. 


| This now J tute to be much utonger fo2 Relief, 
than the Cale nom in queſtion” ard if then upon-ſach apparent Sur: 
nem Paatice if could not beſet aſive in Equity, ſure this 


that it 
thought her Agents, J agree it ſo; and it is plain, it was always 


upon teviewingg 
no other, but only deltweten to that effet as a Deen ta his ule; 
but not that it was delivered to him koꝛ Cuſtody, and carried away 


ahꝛond, the Duke had ſome diſcourſe with Brs. Crofts, who _ 
2 * 2 | 
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be, 


if any coum 


tan 
there vath appear no Pt at all ot any ſuch thing. 5 
2. I tome then tu confiver the Seronv Heav of Argument again 
that it was a Concealed and 'Fozgotten Deed. Now 
was Loneealcy from the Dutchels, and thoſe that were 


intended it oulp be ſo. But that it was contealen from the Duke, 
I think has no Hꝛaund at all, ' The thing they would infer it fron 
is the Evidence or Aleman, whoſe Teſtimony was read once and 
again: And be fays this Deen, at the time of the execution of it, 
was deifvered to the Earl of Bath; whence they infer he carrtey it 
away, and kept it concealed from the Duke, who fo2got it: But 
Aleman's Depoſition, it can be under ſtamd to mean 


dy him. | 


Vs truly, it ſeeins plain to me from all the Profs atidCircum: 


ffances of the Caſe, that this Div vid remain fn the Cuſtody of 
the Duke of Albemarle ; fo2 that Sir Thomas Stringer, a litrle be- 
fore the Duke went into Jamaica, doth dam an Abſtrat of it; in 
which the very date is metitioned; which could not be maten from 
the Paper · daught. where the date is in Blank, but mut be from 
the Derd it (elf : And how would he haue the Deen to do it by, un: 


leſs it was in the Dune s Cuſtody? ?? 


Bede there is a ſtrong Put, that the Cllii of 75 was in the 
Earl's Cuffddy once; fo2 theDuke tent to him into the Country foz 


ing and framing of the laſt Wil in 75, my Lo Chief Juſfice Pol- 


 lexfen had tt in his Cuſtody foꝛ comparing the one with the other; 


they run (o in the ſame manner, that it is (mpoſſible but he that 
dzew the laſt, mitt have the firſt by him at the ſame time. 
How then came this Dad of 81, and this Will of 75, into the 
Cuſtody of the Earl of Bath, under the ſame Cover, with the Seal 


_ of the Duke of Albemarle's Toat of Arms ont? Foz fo it was pꝛo- 


duced firſt by the Earl of Bath, after the notice of the Duke's death 
in Jamaica. This cannot be imagined how it ſhould? be any other⸗ 
wiſe, than as the Earl of Bath ſaps in his Anſwer, that they were 
deliver d ſo to him by the Duke a little befoze his going beyond Sea; 


dz elſe that the Earl of Bath found them ſo ſealed up and covered 


among the Duke's Muitings. And either way it is a mighty ſtrong 
Pur, that the Deed was all along, till he went to Jamaica, in his 
. Buthowever it is further objefed, that it was a fozgotten Deed. = 
MWethinks what J laſt urged is a very good Pꝛoot᷑ it was not fozgot- 
ten; but there is pet further P2oof of it. Not long befoze he went 


it, and the Eatl bꝛought it up with him; to it is plain by the wow: | 


f 
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the ſwears) was tend by bum, That ſhe thouty babe a good Qeigh- 


bour at Newhall if he ou miſcarry beyond Sen, to | 
of Bath. And Lane, that is one of the Duke's — bang — 
ſwear, That the Duke told him, that after his death the Earl of 
Bath would have Newhall. Mr. Crofts fears, That upon his Ap. 


mend him to the Earl of Bath ann Sir Walter Clarges, ann ozvered 
him to leave the Reys of his'TUtitings with the Earl of Bath; fox 
he was moſt concern in them, in ca he Benn vo atherwiſe than 


* * 


It is pꝛoved, that the uſual diſcourſe of the Family was, That 
the Earl of Bath would have the Eſtate after the Duke's death, 
- which mut happen from ſome Expreſſions of the Duke to that pur- 

poſe, And Sir Walter Clarges doth in his Anſwer ftwear, That the 
Duke told Him he had p2ovided fo2 him, as the Earl of Bath knew, 
which could be ohly by this Deen. And Mr. Greenvill ſwears in his 
Anſwer much to the ſame purpoſe. And Me. Courtney ſears, That 


eight oꝛ nine Years ago, my Lom of Bath came tohbimwithaDuught 


of a Settlement to the ſanie effet, to adviſe upon: And about that 


Months befoze the Duke went to Jamaica, he tame again with a 
Copy of this Settlement, to adviſe, whether a Mill wotild revoke 
it; and that he gave his Opinion it would not, if the Circumttantes 
of the Power were not purſiiey. oo nn 
But now here the Dbjef{on recurs again: Js it poſllble to be be- 


lieved that the Duke ſhould deliberately make ſo ſolemn a Mili, take 


fir Months time in the dzawing and publiſhing of it, and then exe 
cute it in the Pꝛelente of tha Witneſſes, if he han not fuzgot this 
Deed, but had known all along that there was ſich a one? I he 
did know it, and had acquainted the Councel that dzew his Win 
with it. certainly he would have ad viled him, that unlels he vid-re- 
voke it, gccoding to the Circumſtances of the Power, all. this 
Care and Solemnfty would ſignity nothing. 

Truly on the othar ſide it is to be conſiverey, whether the fit 
Months was taken up in Deliberation and ſolemn pzepatation faz 
making of that Mill; oz, whether that was not an Endence of 'a 
difficulty to pzevail upon the Duke to do it at all: Foz J muſt take 
the Liberty to ſay, there are Pzoofs in the Caſe of Impozcuntties 


uſed to bzing him to it. Or. Benwick did tell the Duke, unicls 


he did it, the Dutcheſs would have g Return of der Diſtemper, 
and be very bad again. It is proved, that when Money is to be 
paid foꝛ the Councels Fees, upon dzawing it the Duke was uneaſte, 
and ſald, the Dutcheſs might pap it te would, fo it was her 
Buſinels. There appears great difſicultyafterwatds tu get him to 
execute it, that Sir Thomas Stringer ſmpozttimed him much to it; 
upon which he grew very much in favour with the Dutcheld, and 
there was Enquiry made fo2 a Batonet's Patent to be gat fo2 
him ; all to engage him the moze to get this Mom dont: ma» 


; rg to know who'he ſhould 'avdzeſs to in caſe ot his Gzares 
h, the Duke told him, all he couly vo fox him, was co recom-- 
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Anſwer to 


the Third 


Objection. 


the Duke very hard to do it then, and told him he mut do it, koꝛ he 
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doth he being it about? The Duke was that dan to go by Appoint- 
ment to Sir Robert Clayton s, ta meet with my Lo: Jefferies, and 
ſeal the Deeds ot Purchale ot Dalby and Broughton. Sir Tho- 
mas takes this {Ulill in thꝛee Parts, and thꝛee Witneſſes along with 
him to Sir Robert s; and atter my Low Jefferies was gone, and 
the Duke in a kretting dikcontenten Pumour, he gets him into a 
pʒivate Room in that Houſe, and then tells him he had bꝛought his 
lilli to him to ſeal; and the Duke, as Mr. Crofts (wears, was 
Unwilling to do it then, and would have put him of; but he pꝛeſſed 


was to be gone the Nozthern Circuit the next day, and could not be 
at the Execution of it; upon which he did it, but not till arter much 
urging and tollicitation. ee e 
' Now J would argue hence, Why chould the Duke or Albe-⸗ 
marle be uneaſie, and diſturbed, at his being impoztuned ta execute 


this lll, after ſo much Pains and ſo much Time in the dzawing = 


and preparing it? J cannot imagine any - Reaſon why, but that 
he had not fozgotten this Deed, which he never intended to alter, 
und yet muſt do ſomething to ſatisfie ſome Bodys Impoztunity. 
He knew he ſchould, in doing it, do a thing that would lool very 
odly one day, and that made him ſo uneaſie, tho at laſt he did com-- 


been at that time fozgotten by him, oz 


But admit this Deed had 
concealed from him, would this in a Court ot Equitp be a ſutk⸗ 
ficient Sꝛound to let it aſide? J confeſs of a Purchaſer, where 
one that claims by ſuch a Deed, will ſtand by and permit the Pur⸗ 
chaſe to go on, and conceal the Deed; as to that Purchaſe, the 
Deed will be a fraudulent Deed: But there is nothing of that in 
this Cale, neither ſuch a Purchaſe no2 ſuch a Concealment; and 
therefoze it can ũgniſie nothing here to ſet aide this Deed, tho con- 
3. But now J come to a Third Head of Objetfons : That this 
Deed ts a Deed attendant upon the ill of 1675, and ſa revoca- 
ble in its own Mature, as a CUill would be, although it contained 
in it no Power ok Revocation. This was very warmly. infiſted 
upon by the Councel of Mr. Monk. c OTST ty 


A Revocuble 30 J confeſs there is ſuch a thing as a revocable Deed attendant upon 


Deed atten» 


dant upon a 


Will which 
is revocable, And Teftament ; ſuch o2 ſuch a Ale may be declared. by Indenture 


what. 


a Will, wbich fs revocable; that is, where a Man doth ſuffer a a 
Common Recovery, and make a Deed ſubjeck to his laſt Mill 


under Hand and Seal, as intended at that time ok the Recovery. 
But this Indenture, after it hath declared that Ale being founded 
upon anAﬀfurance that was always ſubje#-to-Uſcs declared in his 
Jaſt Till, that TU being always changeable, the Deed may be al⸗ 
waps changeable: And ſo is the Caſe in Dyer 314. b. And the Rea - 


"fon is given in my Lom ol Ormond's Caſe, in Hobart 349. by the 


Opinton of two Judges againſt one, becauſe the Foundation, which 


2s his laſt Tai; is always revocable.. But luch an Wenden 15 
92 5 1 N | "2 


"ks. 4 
. 
* : 
* 11 


Y . 4 ah 


Bach ind Nee C 


— * ITT ION — a 


Vbechte, Aden 18-rougable;; but. u Noch dh Wk cad ame- 
leaſe to ules referring to a Mit, oꝛ made to:Confirm a Mill, that - 


that ſbauld be revocable,” there is no Colour nor anv authente in 
Law! fo it. Ran er: ane ond £4 Rein i nne c >: 43 34 8 


Duke might charge this Eftate to-the-full value; therefoze in Equity he fourth 
he might diſpoſe ot the Land. This Objettion does ariſe upon a vari. O 001 5 
ance ſuppoſed: between the ingroſſed Deed and the Paper⸗draught: 


foꝛ it ſhould ſeem that one at the ſheets in the Paper ⸗Oꝛaught is cut | 3. | 


juſt where this truſt is declared, and ſo they will pꝛelume it a ge 
—— truſt which woyld lubjett the whole Ellate to the Duke S dil- 

po 12 f 

But as to this matter, it is ſworn by Thompſon, who ingrofſed | 

the Deed, that he ingroſſed it by the Paper not Cut, and did in⸗ 

grols it truly according to the draught, and he was believed by the 
Jury ſo ta baue done: Therefore J ſuppoſe it was Cut ſince; and 
if it were, che question is by whom it was Cut? Truly, J think it 
not woꝛth the ttouble of enquiring after that, but it is moſt pꝛo ; 

— — was not Cut by thole to whole anvantage' it would turn to 
ut- $17. | 

But here doth ariſe a conſiverable Dbjetion, by the Will 'of 75 
there are 20000 JI. Legacies given, and here is a truſt that doth 
ſubjed this Eſtate to the legacies of that Mili of 75: Shallthen the 
Ea of Bath hold this Citate free and diſcharged up anylegacies by 
the laſt TMills?èë.rñNd 

J muſt confeſs this was objeited on one fide, but notYebacev on the 
other fide, becauſe they that were of Councel fo2 the Earl of Bath, 
thought it did not concern this queſtion now in debate. That they 
ſaid might be a queſtion another time between my Low of Bath, and 
any perſons that may come here ta have any legacies given them by 
the Will of 87. N the perſonal Eſtate will not anſwer, J cannot ſay 
poſitively: that they may be payable out of this'Truff, tho J give no 
opinion in the matter, it not N been debated, and fo J have not 
conſidered it. 

But ſure the conſequence of that, if it ould be fo, would not be 
what this head of Arguments J am upon would infer : That if the 
Duke might charge the Eſtate with legactes, therekoze he might 
diſpoſe of it, fo2 he hath bound himlelt by this rer not to dil⸗ 
poſe ot᷑ it but under ſuch and ſuch terme. 

5. And that bꝛings me to the laſt head; whether this rUill ot the Anſw. to 
Duke: of Albemarle, made 1687, and ſo ſolemnly done, be a Re. the fifth 
vocation in Equity, tho' it. do not rg purlue the nenen Obj. 
of the Power. 12 All the Cir- 

know not any Rule moꝛe clear in our Law - Books than this; cumſtances 
that all the circumſtances, prefcribed ann required in a power pcm ng 
of Revocation; muſt be oblerved to make it a good and eke. Nerocstion 
tual Revocation;: So is Scroop's caſe; (0 is the cale al mutt be ob- 

Kibbet and Lee, there is indeed- a favourable” Judgment to be bre 10 


12 wig.) Tl 
4. Che fourth head is, That there is an implied tru; that WP nſw. to 


ake ir good 
give n and eff: Ausl. 
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gung in ec powers, but both thoſe: Caſes mee 9 
. —— 
Jt may en, in a 
At Law. Court of Equity it makes another Cale: fo2 when a man bath 
a power over an Eſtate, thoſe tcircumſtantes are only a guard 
upon Himſelf that he may not be ſurpuen into! a ſudden ditpo⸗ 
AR ſition of it: But when deliberately and ſolemnly he path vone 
 Quere, in an A# whereby he dilpoteth of this Eftate, but there wants ſome 
aCourt of Ilttie ceremony 07 circumſtance, ſuch as the not tendting 29; o 
Equity. the like, a Court of Equity ought to ſupply:ſich\a;vefee to/ſup. 
pox his ſolemn Jntention to "Viſpole of it. Foz plain it is, he is 
not ſurpziſed into this Act, and fo the Reaſon of thole Circmtn 
ces does fail, and they need not be firily obſerver. 
This way of argument may ſeem ſpecious in a Colitt of E. 
quity, J confeſs z but really J think J am able to give a very 
1 plain Anſwer to it, and that from the nature or powers of Re: 
No ee. vocation, Jt is certain no Conveyance at the Common La 
men Lew could have a power of Kevocation annexed to it. as a Feoff. 
could have ment and Livery of Seiſin ; and that betaute the Lam would 
bocation an. not admit ſich an abſurdity, that a man ſhould give an Eftate/ab- 
next. ſolutely to another, and yet reſerve a power to recall it from him 
nus : Condi. ut his pleaſure. It is ſuch a repugnancp as the Common Law 
tion might will not permit. But a man might have vone this at Common 
Lam, he might have anneren a Condition ta his Feoffment, that 
if he tendered 42d to the Feoffee oz his peirs he mige enter 
upon the Eſtate. So that the Eſtate which was vedere out 
of him by the Livery ok Sein, might have been reveſted by 
a perfozmanee of the condition and Recentry, Do it food at 
Common Law. 
PowerofRe. But after the 27th H. 8. fo2 transferring ales: into polleſlion, 
vocation firſt uſes become moze- pliable than -conveyances at Common Law, 
came in uſ© herein this matter, and then powers of Revocattow firit came 


be annext. 


* after the Stat. 


2 H. 8. c. 10. in uſe and faſhion. Mot but that it is as ü to a Con⸗ 
veyance after the Statute as it was befoze, fo2 certatnly it s 
repugnant to give an Eſtate away, and pet have a general power 
over that Effate, But a power of Revocation' was let in as a 

Condition, and would work as a Condition; but whereas the 
perfoꝛmance of a Condition at Common Law, would not work 

a reveſting of the Eſtate, without a Re-entry ;\ nom the perkoz⸗ 

mance oz ' erecution of the power doth transfer the Eſtate to the 

new uſes, o2 reveſt the Eftate in him that had the power without 
any Re-entry, But ſtill there is now ua nereluty of the powers 
being perfozmed, as there was of the conditions being petfommed 
at Common Law; fo? it is the natute of a condition and no-more. 

Do is [nglefield's Caſe, 7 Co. 39- 0 Enn 

There was a voluntary: Conveyance made with u power ok 

Revocation : and he who hay the power is attainted of -Trea- 
ſon. Mow all Conditions kopfeited to the * 
zo 4 We 


We 07 rr PUPIGT Pa PORT JPET 


was, whether the Ming conld /perfozm the condition, 62 whether 
the perfoemance' was not tied ſtrifly to the perſon that had the 
power veſted in him? That was the -g2eat doubt in that- cale, 


but there was no queſtion but it was a condition, and the Ring 2 


ſhould have it as a condition fofeited. 

And it is likewiſe agzeed in Co. Litt. 238. That it is a 8 
tion, and would have been repugnant to be a general power. So 
that it is nat, as they ſap, à guard only upon a man's (elf to 
pzevent: Sutp ue, but a Condition. And as a man muſt perkoꝛm 
d condition at Common Law to entitle him to a Be entry, ſo he 


muff execute his power, to entitie him to a Revocation. And a Where a , 
Court of Equity can no mage let a man in to defeat an Eſtate Conrt of E- 


upon a power of Revocation, without a due execution of the 
ſfate upon a condition, without perfozmance of the Condition, o; 


than a Court of Equity can think to let a man fn to defeat a vo- 


luntary CTondepance, without a power ot Revocation: fo2 it is 
all but a condition which muſt be perkoꝛmed, oz no advantage taken 
of itz and a Court of Equity may do gꝛeat things, but they can- 
not alter things, oꝛ make them to operate contrary to their ef- 
ſential natures aud pꝛopezties, 

J confefs where there is an impediment of executing a power of 
Revocatton, oꝛ diſability of doing it, a Court of Equity may perhaps 
interpoſe. And therefoze ſuppoſe the Earl of Bath had always had 
this Deed in his cuſtody kꝛom the time of executing it, and the 
Dule hawing a mind to revoke it, had ſent to the Earl foz it; 
that tho ſeeing the circumſtances required he might truly purſue 
them, but the Earl han refuſed to deliver it, and the Duke not 
knowing what” the power was, had done ſuch AX with a mind to 
revoke it; J agree it reaſonable; : that a Court of Equity ſhould 
interpole to ſupport it. But why is that? becauſe the Earl who 


was ta habe the benefit by this Deed, was the impediment why it 


was not ſtrittly purſued: 

And that is 8 Reaſon which would prevail at Common Law. J 
will put vou a Caſe to pjove it, Dyer. 354. A. makes a Feoffment 
to B. with a power of Revocation; if &. at any time during his life 
pay or cauſe to be tendzed to B. at the Font-ſtone in the Cathedoal 
at Sarum 20 l. 'A.tenders: the 20 l. at the place in the abſence-of B. 
and without any notite to him to attend : this is held to be no Re- 
vocation; - But ſaith the Book (as it ſhould ſeem) if he had ſent to 
B. tu be there, oꝛ ſome fo2 him to receive the money at the tender, and 
B would neither have come no? ſent; it had been a good Revacatlon. 
So that where there is an impediment by the default of the party who 
ts to have advantage by the non-perfozmance'of the power; and he 
that hath the power do an At that expꝛelleth his OE! to revoke, 
That ſhall be a good Revocation at Law: 4 


Cale agꝛeen to be forfeited: to the Cromn ; the gꝛeat difficulty 


help, wh 
power, than the Common Law could let a man in to defeat an E- not. 2 
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68 * - Bath and Mountague's' Cafe. | 
I likewiſe agzee, that in cale ol diſability a Court ot Equity may 
=_ interpole; and J agzee therefoze, that in caſe the Duke of Albemarle 
= pad taken this Deed over'with him to Jamaica, and there had had an 
A intention to revoke it, and han gone as far as he could to da it, had 
made His Mill, and had ſir TUitnefſes'to-it, J believe it would be 
a good Revocation in Equity, tho' none of the TUitneſſes were 
Peers, becauſe of the diſability he would be under to have ſuch 
Wenns. um Sen ES 
And lo that defefive Exetutions ot pomers of Revocations map 
be helped in Courts of Equity, in the Caſesof Pur chaſerg, and Cre. 
ditors, I take it to be true too. And it is ſaid other particular Cale 
there may be, wherein a Court of Equity can relieve, tho' theRe- 
vocation be not according to the power relerved. And as to that, 
= F J confeſs ſeveral Pꝛecedents have been cited, and J wonder, 
It  ____  Conſivering the nature of them, that moze have nat deen men- 
| DE tioned; but J- think there are not above 4 02 5 very much to the 
purpoſe, and thoſe J ſhall taue notice of,” and trouble von with no 
mozx.- . wa ud ahh ne 
Where ac. The firſt is the Cale of Thorne and Newman; and that Cale is 
ceprance no more in ſhozt than this. A. Covenants with B. to ſtand ſeized to 
breach in UCCS with a power of Revocation upon the tender of 12d inthe Tem 
form. ple⸗Hall. A. tenders the 12d to B; who accepts. it, but not in the 
| Temple-Hall, The queſtion as, whether this was a good Revo- 
cation in Equity? truly J believe it was a good Revocation in Law. 
But ſuppole a man make a Leale reſer ving a Bent papable at 
Michaelmas in the Middle⸗CTemple⸗Pall, and there is a pzoviſoof Re. 
entry upon non ⸗ payment according to the Reſervation. The Rent 
is paid by the Leflce at the day, but not at the place; and the Leno 
Accepts the Rent, and afterwards Re-enters koz beach ok the 
condition. Ik he have once accepted the Rent, being pzivy to the 
Deed, that makes it a good perkozmance ot the'conhition in Las 
abſolutely. - So is Co. Lei. 2g Th end 
And lo it is in caſe of a Bond to pay money at a da and place cer⸗ 
tatn ; the money is paid befoze the day, and not at the place, and 
the obligee accepts the money. Ik he akter wing an Action upon 
this Bond, the Defendant can plead nothing but payment acc: - 
ding to the condition: And in Evidence he may gius it in pꝛaak, 
that tho' it was not paid at the place and day, vet being received 
by the Obligee befoze the day at another place, this is good Evi- 
dence at Lam of payment accozding ta the condition: And that 
appeared in the caſe of Band and Richardſon : Moanjia67 A 
derſon 198. Cro. Eliz. 142. And this cate ot Thorne and New- 
man J take to be a good perfoꝛmante at Lam; where duden the 
condition is to be perkoꝛmed to a Stranger that will alter te 
caſe,” but where it is to one that is pꝛivy to the Deen, Atale ſt, 
it is a good perkomance at Lam, and conſequently-muſt-be-good 
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thus: One Richard Alhton c 


Power relet ved in che Convexante Fe atip'Wleieitig under 
and Seal, to male Pꝛobiſton fo? ye 


is lealen he dieth; and this was held a good pertoꝛmante ot 
Pomet im this Coutt. So here iy" Ebekes in the execution of a 


Power of Revocation to diveſt an "Sftate, no2 a" Pexforitiance of 


— 4 


TTC ̃ 1-1 75 7/522 7 306 
2s to this caſe, J would obter ve, firs, neee: 
condition.. But further, here are Jutkructons prepared, and it went 
as far towarvs' the Execution'of the Power ag'could be, kill an Im- 


. | Anothev Caſe: — — Ati ee "7 
ps his Ettace/in Ates 2 + 


ger chaten. Weine lick, 4 0 
prepares Jnſtruitions under his Pand, in oer for Countel to daatw 


it into foanz and it is diawn ints'forii'and-ing2offey : Bir beks 


pevitnent) eme in the way by the Af sr Gov in the Beach of tbe 


Party. Mom J age," where there s an Jmipedinient by the Act 
of Gon, o rau 02 Default of the Patty, who cams by the Deed, 
But that does no 
in queſſioann A Un HR eren 


FB: T1; 41! & 0 if 


Court. Thwaites makes'a Settlement to the ule of himlelt fo? lire 


fates as he thould bp ariyTeiting under his Hind and Seal teffified 
by two credible Mitnelſeg, Nmit and appoint. Pe afterwitths makes 


bone up ko the kale | 
Chen there is the cale ot Dey and Thwaites, whichwaslately inthis' 
and afterwards to ſuch child and ehildzen und koz ſuch Effate and SE. 


a Mill, and has but two Mitnetſes to it; (o that they bid nor eite WE 


the cale right, that ſaid there were not two Withees) But two Kilt 


neſſes are not enough by the Statute to male it a good Mill and thete⸗ 4 

by he giveth a Rent ol 100 l. a Pear ro ſuch a child; and D 
Now one gꝛeat Queſtion was, 'Thether the Peowez being to limſt 

Eftate oz Eſtates, he might mit a Kent out or thoſe Lands: It was 


held in Equity he might ; and truly J think that he might at Law. 


There is, J confeſs, an Opinion agalnſt it in the caſe of Brown and 
Tayler, where there were three Judges againf one. But really J b 


think it is good at Law. 
A ſecond Queſtion was, 7Uhether this being void asa Vill by the 
Statute, ſhould be yet a good Declaration of the Truft, and an Ex⸗ 


ecution_of the Power? Ann J think.the Court of Equity did 00 bi 


well in decreeing it to be good, - 


Fo: tha it were not ev pI a 
Yints (as it was intended) as a Will, 


Ul. yet it was n Uriting whic 


d all the circumſtances reautren by the Power; ay PODS A » 


lee no Reaſon to qiteſtfon whether it miete gon. wal 
The next caſe is the cafe ofWard and Booth; anuthat it 
Sir Thomas Brereton; mane a 8 


| 2 348 


with & Power 1 
tig a Tiriting under I . 8 


in a PaMſan-preDay toze-off a Kabel, with the Deal, but ears 
repented,” delivered it to the Truſtees ei be preſerved to 

And engulting whether what 15 bes Dane 255 ted to Yr 
cation? and being 0 vibtio 414 ble. Tf 
Cauſe tame to be — m en a, und Wia 
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Ward and 
Booths Caſc. 
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_ 
ta Toa 1 8 2 the Gmund that Deerte went 
in tale _ there is 3 — 
—— there 
1 5 5 one e moe: that oli wention: and that 
* Carl:of Bath. is the Cafe gf Arun- 
deen  Philpot, +, 7 bildet being-aCUivow;-ſeixedof:Lands, 
made a 12 upon the Detenvant, with u mer af-Revoca: 
upon the tender of a hr wow Ohe afterwards:makes another 
3 upon the Plaintiff, but without any Proof ofthe tender 
Guinea. Upon a Bill ſuggeſling her Intention t9:revoke,: 
thy diaintiff could. not pzevail in this Court to ſet-alive-the firg, 
Settlement, but was vilmis ta Lam, and geren tory the Citie 
within a Twelvemonth, whether -revoked:o2 not revokedx —— 
* was afterwardg a CTipal, and the tender ot a Guinen din 
to be pzdved, and ſo the Powet was well exetuten at Lam Bub 
this Court would not interpoſe to ſet it aſide as a Revoeationin 
Equity, upon the Jatention only,” without a Mock of the'due Exe- 
tutſon. e eee eee eee 
. Und; upon 0 iphole-Pattex J conclude, that in a Court of Equity. 
, there cannot be. a Revocation, ot a Decd, ta which a-Power to re: 
| Boke e annexed but what is, purſuant tu that Power, unieſs there 
bs Kiter ane from the Party tbat claims by the Deed,, 
02 a real to execute acco ding to the Circumſtances. and 
Jin N b theſs art in this Caſe, noz are any of thoſe Mat · 
ters afledged of Surpzize, Cirtumvention. Concealment, ur the like, 
any good Hounds to (et aside this pre i en rer "(oved, 


Wan n there neee . 1 e 195 
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e Cafe an it kant 7 . Die Wi,  ThelUd was 
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Chief Juſtice 
Treby's Argu- 
ment. 
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ed by;ſeverak-Circyu 
and Seal, in the Presence ot Six (Fi 
Peers or this Realm, ayuda tender of 
named in the Deed. 5 1875 ab 
Atterwards, inthe Tres zes 

ville my = or Bother, Air 
and makes lame larger {toviſiontoz6 
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2 a hm Ben doo of dee, — 
bat Will of 75, and the Deen of 81, ere lublerſbed hy fir mit 
+ but by three and lo the Deen of this 


nes each, this: wm ol 87 
on is, that there are but — 


CUil to male it aRevocario 
ſes, amd n Pert, and there was e ee to 


be 8E of the Earl's Sil 142 5 an Etabliſhment 


The Intent. 
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of: Equity, - 
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he Cale, Par 
wer the ſeveral peads chat J cha 
otice, vs 0. eee this: Cauſe b 
ſince it was firſt in agitation; :- 
Particular / Firſt, It was tnlifted, that this 
Confiderati- hag thought fit ko be direted to a S 
0 
| _ - holdrconveyey by Deed, and a Devile, 
was fit ta be derip 
Court of Common Tal by Jury. 
nue in an 191 5 at the King's 
fo far aten the Feties to come to the mor 
there: ny no ntumbꝛant nth 
but unp thing that obſſtuted 
So that in LOT the Qalidify of 
be tryed; it was ac cbzdingly tr 
that che Deed wüst a good Dee 
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— 5 Ka To Te, 
a goons 9905 and a Deed w tote Suſpicion, Twelve — 5 beſides 
the Wittnettes'ts it; have won the Qalnts of it, (that being the 
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Eſtate, and now we tuft take it foe gꝛanted that the whole of the 4 pee 
Deen was'teped-and-confiemed by the-Uerdit ; i that it is a good „e 
Conveyance'at'Law,” and-pafieth all that the Wig2vs can carty. And pdt «11 * 
therekete, im our Conſideration of this Caſe, we'mnſt lay allde allthe {te 
Cvidences that was, o proper iy id hade beengtvenattheTryal;as geh 
to the truth and valivity-of the Deed: And J, fo my part, can alſomw v-1idicy not 
my telt no Conſiveration ofthis Deed in ſpeakingto.it, but uch agate robe defi- 
Conlderations of Equity, eonfiſtent with the Truth of the Deed. 
And that is now the only thing chat zs to be applied unto,. whit. | 
there isn Equity, and Conſtiente, why this Deed Hauld be ſet aſide 
when it is allowed'to-bo'wood in Law, ; there is no doubt but there 
may be good gꝛound, in ſome Cates in Equity, to (et aſide that which 
is 00d at Law. But the Queſtion is, whether in this Cate there 
be gg „mn e en 
But befoze J poceen to the Conſideration okł what has been in⸗ 
ſiſted upon in that kind, J deſire to take notice of fomething about 
the Mill of 87. J am very well ſatisfien that: that Will is welt. 
p20ved : There is my Low Chief 'Juftice Pollexfen bath pzoved the 
Inſtrustions given fo2 the preparing it, and the wmawing of it; anti 
there are Three Witneſſes that ſpeak to the Publication: And this. 
is confirm'y by the-Te&imony ol Sir Kobert Clayton, who tranſ- 
aited the firſt part of that Ackair, to bring the Duke and my Lozd Chief 
Juſtice together: And J do equally reſeſt all the Evidence on the one 
ſide and the other, againff the Truth of either the Deed az this Mill. 
Then this Will would have been a good Diſpoſition of the Lands, 
if the Law did not Hinder; this is, if this Deen did not ſtand in the 
way, as a puo? dilpoſitton, and found good in Law; ſo the Deed is 
good, ik Equity do not hinder it. Now the gzounds of. Equity 
which my Lom Mountague's Counſel inſiff upon are J think theſe: Tuc heads 
J have made indeed four of them, but in ſubſtance J do not differ from f Equity 
my Bꝛother Powel about them, for J compeehend that the Deeds ; this 
being anclllary, as it was called, and attendant upon the Till, Cafe 
under the head of a Revocation in Equity; J ſay the Þeads of E- f 
quity inſiſten upon, to fet aſide this Deed, are Four. 


war —— 


Firſt, Surpzize and Cirumvention'in obtaining of it, and that . 
relates to the Creation of it. PE 75 

Secondly, Concealment from the Duke, and this by my Loꝛd of 2. 
Bath, and ſo he was not inkozmed how His Power was circumſtan⸗ 
ced, and therefo2e not able to execute his Power accoding to the 
Circumſfances, which makes ft become a fraudulent Deed, and fo2 
that Cauſe the Plaintiffs ſhall have reltef. againſt it. WP 
Thirdiy, There is a Revocation in Equity, tho it be not in all points 3. 
ſuch as would be ſuMficiettt in Law, pet thete is ſo much done towards 
it, ſuch a Solemnity in the Action done; and ſuch an Impediment of 
doing moze, as will amount to an equitable Revocation, © - ö 

The fourth head is that whichwas mentioned ot the truſt in thed d. 4. 
As to the firſt Point of Surpaize, it was a Head much laboured by Anſw. to 
the Caſe, on the Plaintiffs ſide,and pet I confeſs J am ſtill at a 5 the firſt. 
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doi the very Nofſn of Surpyze, .fo2.5 tale it bo be khr 
| Falſhoov oz Fozgery, that is, tho! J tabe it they would:not-uſs the 


odd, in this Caſe, Fraud; if that be not the meaning os it, to be 


Surprize, 


how conſi- 
deredin Law, 
and Equity. 


_ Comething done ſuddenly and unawares, not with all the Pꝛecau 
tlon and Deliberation as poſſibl a Deed may be dane. 
- Here was a. Cale cited not long ago, in another gꝛeat Cale in 
this Court, out ok the Civil Law, about Surpzize, but that was 
under another Pead: That is, A Man was inkonned p bis Wind. 
man that his Son was dead and ſo got Him to ſettle his Eſtateiup. 
on him: This is called in che Civil Law, Surreptio. Inow not 
whether that Mozd will anſwer thole Hentlemens Notions! about 
this Matter. Nom the Civilians deline that thus, Surreptio eſt 
cum per falſam rei narrationem aliquod extorquetur ; When a Man 
will by falle ſuggeſtions p2evail upon another to no that which other⸗ 
wiſe he would not have done. 
And J make no doubt but Equity ought to tet aſide that; but then 
this is properly called Fraud,- and that muſt be made out, it can ne 
ver be intended, J find not any ſuch thing pꝛetended to be made 
out, that my Low of Bath did uſe any falſe Suggeſtions tothe Duke, 
o Inkozmations at all, to2 what. appears iu-the:Þ2oot; I beg par- 
don ik J miſtake oz forget any thing of the Prob. 
Then here is Batter of a-Surpaize objeted,: which mut be ſome: 
thing that will not avoid this.Deed at Law, but will avoidaDeed 
in Equity, which yet is not direct Fraud oꝛ Falchood in the Party, 
but is to be gathered out of the particular Circumſtanees ok the 
Caſe; but what in certain to make of it J conteſg J cannot tell. 
J would repeat the Nos that the Plaintiffs Counſel uſed + 
They ſay it is abſurdly drawn, it was unduly put upon the Duke, 
twas done without his peruſing it; it was contrary to his common 
Inteution, bekoze and aſter the Sealing of it. It muff be admitted 
that there was Deliberation, . and Conſideration, and Intention 
enough pꝛoved to make it a good Deed at Law, otherwiſe there would 
not have been a Uerdii# fo2 it: But it ſhould leem there was not 
enough of theſe in Equity, and the want of this is what they call 
Surpzize, and that muſt avoid this Deed in Equitv. 
But J confeſs J am not ſatisfied that there was any Surpzize 
in this Cale in any thing: The Duke at the time of making this 
Deed was under no Foxce, no Reſtraint, no Falſe Jnfozmation, 
as J obſerve, no no2 any Sollicitation from my Lo2d of Bath at 
all: He was in his own Houſe. at. his full Liberty, he was in very 
good Company; ko; J take it ka; gꝛanted, (as J ſhall inſiſt further 
by and by) that Sir William Jones. was by at the Execution of this 
Deed, and a Witneſs to it; the Duke was under no Sickneſs, no 
CUeakneſs : And J muſt take notice of one Pꝛoot moꝛe which was 
mentioned He had not been dzinking. but was in very ſober Com- 
pany. This appears to be the Condition in which the Duke:was 
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at the ſcaling of the Deed in queſtion. - 
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FT e e are the] artttulurs bk E, tha ah 
1555 ole this Oed tnſift the Pe 'J'thtirk" 2 Re 


dhe Wk There whs'a Want dt Eöllatetal Eirtinnitancks that 
uſe to 25998 the Executionok Dees, mave with goon eber akon, 
and wit heut? Sürpzfze : © Then there" Are ſome — rvattons made 
upon the wozding of this Deed,” which argue g 98 ze: — 9 
theß Jay it thirſt de 'obfainjed furreptitioullp, ham is tontrary 
his- conftah Intentlon and all the Coutſe of: his Atings' as 4 well 
bekoze us after that time. 
Firſt they lap there ta a want neter Cibciinitititss: hit ire 
to attend the Executions of Deeds made with Food Deliberation, 
and without Stirpꝛtze, and that appears in theſe Particulars, - 
Firtl, It doth not appear who drew this Deed ; It is certain, they 
ſay, that t could not be Sir William Jones, and Ithink ſo too: They 
obſerve, and with very wood: Reaſon,'that he ſaying, I approve o 
this Proviſs,” doth probe that he bild 'only concern himſelf with the 
P2oviſs and did apply bimkelt {mgly to that, and did not manage 
the Body of the Deed. 

Chen it doth not appear that the Draught of this Deed was read, 


02 the -Deed ſubſigned,*'92 e by Counſel, as was the 
Duke's'uſual Method 985 was there any Conintepart of the Deed: 
Whereas'ts the Milt of as catefullp Nan and made, and 


three parts ok it pꝛepared, EW. then there were very great Perſong 
nothing 12 Truſtees t in this Dee, and pet ſeveral of- them knew 
nothin 21. 3 

To this J muſt zeüngclege chat the Objenlon is fo2 the moſt 
nr true; but how lat it is an Dbjettion we ſhall conſider further 

Flirt, fo?! the wit ot tunit about the didtwinix this Deed, 
this is not above ken -Þeafs befo2e it comes in queſtion ; and ſuch 
Inſtruclons there might have been, but in length of time loſt 02 laid 
aſide ;/ and when once a Deed is aitually made, gzeat Perſons, as 


well as leſter ones, ate catelelg of the Pꝛeparations of ſuch Deeds: | 


The Deed binds the Eſkate, and if that be carefully kept, there may 
eaſily be a Megnlinence as to the reſf; 

J did obſerve befo2e,' that tho? the particular Limitations fn the 
firſt Clif and tbisD cev do differ, yet both Deed and Mill do agree 
in Subſtance to ſettle the Bulk of the Eſtate to my Lo2d of Bath. 
It is likewiſe obſervable, that there is a ffrong P2oof Sir Thomas 
Stringer drew this Deed, fo? his Hand ts interlin d in every Sheet of 


the Dxatight ; and as J do remember his Son writ it. Sir Thomas 


Stringer was at that time my Low Duke's Counſel; and J confeſs | 
there have been repoꝛted ſeveral things about this Matter from his 
Youth, which becauſe they are very various and inconſiſtent, J with 
he had been alive, that he might have ſet all righe ; but as the 
Matter now ſands here, it has rendred vim vezy voubtful in the 
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Improprie- 
ties of Ex- 
preſſion, and 


: mite 


_ J ds pelieve Dir Sc William 
de me leave to ſap. do) and too. 
ſpeak as to 
> Did not, but Air Thomaßg Stringer in. 
As to the not reading of the Deed to the Dube, which the Deten 
nal Counlel.do obj, neither was the Ain of 1 * read 150 _ 
We at, the time ot his ſealing-and publiſhing it: So 
after it was-ingzofſed and bzought to Sit Robert G. ng 8, WM 
was not read to the Duke; but the Particulars ok it de had been 
acquainted with. at the time ot the d2zawing, and fs it might be as 
4 the Deed n £02 any thing appears ta the contrarg 
That there was no Counterpart, and that the Truſtees were not 
acquainted with it: The Anlwer is, That the Duke did intend it as a 
Deere and therefoze the leſg notice was du be taken of it; and the 
Bux inteuding mainly by it an Advantage.to my Lo ot Bath, it wag 
thought: fit ta de concealed, fo2 ſome Reaſong, from the Dutcheſs. 
Büt after all, J know no ſuch Rule in Equityz. Jamifure none of 
the Pꝛecedents that J have ſeen come near it; that where there is a 
Deed fo2 the making of which no Inſtruckions are found, u Pꝛoot᷑ of 
its being read to the Party at its Execution, no Counterpart, oꝛ the 
Truſtees not acquainted with it, that thele are ſufficient Sounds to 
et ſucha Deedaſide in Equity: J do not think any of the 2 
* of them | (ogether and Jam ſure 4 have read them all) will 
gunt to pꝛobt anp ſuch thing, 

e ſecond Batter to make out the Surpzize, is ſome Conſidera- 
tions taken out of the Bowels of the Deed it (elf, ſeveral Impꝛopꝛie⸗ 
ties of Erpeefſion, as (in part of Dower) and (in fall of Dower) 
which are not Phraſes that = like the Ac of a Lawper, one well 
Skilled in the pꝛoperty of the Law⸗Dialect: It doth alſo miſcecite the 
Will of 75, that is particularly, as to the Lands given to the Dut- 
chefs, that they are given fo? Life, when it was only during her Wt- 
dowhood: The Lands are ſaid ta be given to Br. Greenville as if 
he were immediate Deviſee, whereas it is a Devile to him in Ne. 
mainder after a Limitation to the Duke in tail. | 

But certainly Impꝛopzieties of Expxeſſions and Mitretitals in 
Deeds, are too fli ght Ats to avold Deeds, ſa made,.ſo-atteſted, ſo 
pÞ2oved, as this Deed in queſtion has been: They are rather in 


ones has too little r 
Suiſt ta make mp Deed; 


are too ſlight Deen Flaws and 8 that go to the manner and fozm; than 


Ads to avoid 


Deeds, which 
Ts pro- drew it, than 


"Beſides that, a Deviſe to one fo2 her Midompood, ig aDeviſe fo2 
Lite in one. ſenſe, and Common 


ved. 


the ſubſtance, and ſhew rather want of Art in the Counſel-that 


of Honeſty and Integzity in the Deep it ſelt: 


Parlante, - tho" it he defeaſable; 
and a Devile to one in Remainder, is.a n to bim. tho not an 


Another Ohler dation out ol the Deed: itſelf is, that here are E- 

ſtates limited to the Ouke's younger Sons out of Lands which he had 

no Power to create o2 carve ſuch Eſtates out of, they being ſettled be- 

foze upon his Marriage on the Eldeſt and * is true ö it is Wo 
3 0 | 


Art and SW of Naming it; therefore A [MMcetve 4 


0 „ 
La. 40 4 
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das to the Lands called Norton Diſney : But there are other Lands 
not cempzized in the 'Settlement, and all the reſt that were new 
Purchaſed, were in his Power to ſettle as he pleaſed, 
Brut the meat Objetfon out ot the Deed is this, That this Deed 

Doth in ſeveral Places declare it (cif to be made to confirm and coz- 
kobozate the Mill in 75. How comes it then to paſs, that it ſhould 

differ om it in all the Limitations, except one? And that is in 

the Dꝛaught ot my Low of Bath's'own waiting; and that part of 

the Eſtate is by the Deed to come to the Lom of Bath, upon fat- 

ure” ok the Duke's. Illue Male only, ſo that his Daughters are 

wholiy debarre n. 8 

Co this J (ay, what they object, (that there is rather a Contradi⸗ 

ton than a Confirmation of the Mill) is true; J am not ſatisſien 

J aflure you in that which the Defendants lay to it, that the Till is 
mentioned only, as to pꝛeventing the Deſtent. It is firſf mention d 
there, but J think it goes through, and is repeated moze than once; 
but that which J would obſerve, is this, that this Deed does confirm 
the Mill in the main and lubſtantial part ok it, the letting the Bulk 
of the Eſtate upon my Lo ok Bath. 11 5 
_ Beſides, the Expzeſſton of the Deed is not only fo2 confirming rhe 
Mill in 75, but allo to the ſettling 3 Lands to the Uſes after 
declared; and if it do not confirm Yvery Limitation, yet ic doth 
in the ſubſtantial Settlement ok the Eſtate. 8 5 
It was further ſaid, that the only Limitation which agzees with 
the Till, is that which is in the Dꝛaught of my Lozd of Bath's 
Hand-writing, where Lands are limited to my Lo2d of Bath, after 
failure of Jfſte Male with Ercluſion of the Daughters, which, the 
Plaintiffs ſay, it can not poſſibly be imagined the Duke ever intended 
to do. But J muſt mention what Anſwer the -Oefendants give to 
it: They ſay the Duke had then 15000 l. a Pear: and he makes 
an JncerceMon to the King to beſtow the Honour of Albemarle up- 
ou the Earl of. Bath; and that it might not go alone, he limits 
30001. a Pear upon his failing of Iſſue Male ; ſo that the Þonour 
thould come to the Earl, and there was enough left fo2 Daughtets. 
Mow if their Ualuation of the Duke's Eſtatg be right (which truly 

J know not) it is ſome Anſwer why ſome par! ſhould be given to 
the Earl only after'the fatlure of Jfſue Male. TD | 
But then J would obſerve too, the Deed by this Obligation doth 

confirm the CUilt of 75, and that Cl alſo affirms the Deed: It the — 
Wil of 75 were once well, as J ſee no Colour to the contrary, 

then J am ſure all theſe Objedions from the Duke's contrary Inten- a 
tions are all anſwered. that he never intended to give him his Eſtate, 

koꝛ if they admit that the CUdl was once the true Will of the Duke 

of Albemarle, then there was an apparent Jntention in the Duke 

of Albemarle to give the Earl of Bath the Bulk of his Cifate if 
he died without Jfſue. | 


F 0 Now 


The 
Plaintiffs 
Suggeſti- 
ons, 


agree; 


ted T0 from what ts in the Deed expꝛeſled, and what ts otherwile 


and 


given them re theſe, which makes me not ſatisfied. with the 


— — — — — 


"Bar and "Mowntagrien Gale, 


"Now as to the Aang in the Limitations of: .the, Deed from 


- thoſe in the Cuil, I thinktruly-it ſtanns indifferent-to one:ſide: 'O2 


other. Fo2 here was the Otftatice! of ſix Pears between them, — 
the Dunk might alter his Mind; it might be one way one time; and 


fftdther time another ; he might alter his Mind as to his Daugh⸗ 
ters, he unght aſter lo mand Pears deſpatr of Jflne; and ſo nat 
mind the making any Pꝛoviũon foꝛ them, he might change his 


Mind as to his other Kinvzed, and therfoze might in theſe Par. 

ticulirs vary from the Till of 7. 

But J wotily till have this obſerved, that in Subſtance they do 

e doth p2eſerve the ſame Favour and good Jatentton to my 
Bath to give him his Eſtate as his neareſt Kinſman: It 


Low 


then theſe Limitations in the Deed were pursuant and agzeenble to 
the Duke's then Mind, it is no Matter ik there be any ſuch Maria⸗ 


tions dz Alterations from What was in the Mill; and that it was 
Azerable to his Mind then, J ſhall. by and by take notice of ſome 
tings that ottur in <is Cale, and which ſeem to ſatisfie me in it 
that this was his Intent. Foz J did obſerve, that one thing they 
inſiſted upon, to ſhew it was by Surpztze, was, that this — 
tracy tö the utentions of both the Dukes of Albemarle, and the 
conftarit Strfes of Parat in the Fam, and they undertate fo 
rue Inſtances of it. 
The Defendants Connſel ſap, That his Intention was to give 
his Ettite to the Earl of Bath, who was his neat Minſman; to whom 
he Had verp gent Obitgations ; that my Low of Bath was concetn'y 
In that gꝛeat Ackion ot Keſtonlug the Royal Family, which was the 
er of His own ; that he was a conſtant Friend of Duke 

e, and his Son's chief Counſello2 and adviſer ; and that 
de „Tem were under gzeat Obligations, is and muff be admit · 


t the Plaintiffs ſap na, they had no ſuch Intention. neither 
he 02 other of them, and particularly Duke Chriſtopher had none, 
neither befoze the making of this Deed no2 after. Duke George 
mitkes His Tm in June 1665, wherein he gives all his Real 
Perſonal Eſtate to his Son, and nothing at all to my Loꝛd 
of Bath. J did look into the TUfll, which is very ſhozt, and there 


is nothing given to any body but his Son, that is the whole of the 
er ; then in the Pear 1669 is the Settlement made by Duke 
4 orge 


upon his Son's Matriage, and there is nothing ſettled 
od of Bath, not fo much as à remote Remainder. In 


upon ty 


73 Duke Obriſtepher makes his ill, and therein gives great 
Legacies ta the Dutcheſs, but not to the Earl of Barn. 


jele ate Jtkances vefoze this Will and Deed, but the Anſwers | 
Plaintiffs Objetions oꝛ Pꝛoofs of his never intending to give 


my Lozd of Bath his Eſtate, 


0 Firſt, 


— 
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Fut, as: I dad, Dune Georges Will is very en and * Anſwer. 
notice of no body but his Son; and as he gives nothing in it to my 


Losd of Bath, ſi neither doth be to any body elſe; and that very De- 
vile ig void, becauſe tt was tu the Son and Heir, to whom it would 
without that have deſtended; and it ſignifies very littlots their put⸗ 
poſe, being in the ſame Pear with King Charles s Sign Mana 
8 to ION — Earl the Dukevom upon fatluee of 
ge: Male. 1 . nee 
4s to the Marriage e. Settlement in 1669, there is inveevnothing 
ſettlen on the Earl of Bath, ſo much as in Remainder; but in ſuch 
Settlement chen uſually Do p2ovide: only foz the Tue of that 
Marriage. and fs leave the Dilpoſition-of Bemainders to ſubſe- 
As to the Will of Duke Chriſtopher in 1693, at that time they 
lay he was but a Minoꝛ of twenty Pearg ot age, and it was only to 
diſpoſe ot his Perſonal Eſtate; ł as tohis Lands, it de had made 
any Deviſe ol them, it had been void, and the Pertonal Effate was 
at that time about 500501.” But within a Pear oꝛ two akłter that, 
when he came ol Age, is the Mul ot 75 made, and there is a migh- 
ty liberal Gilt made to my Loꝛd of Bath; and putſuant to his Fa- 
5 g.Deſire, and King Charles his Puuy Seal, voth he male that 
equeſt foꝛ the Dukedom foz my Low of Bath. And it muſt be ob- 
423 ſerved, upon ail theſe things, that as there is nothing given to 
i my Lord of Bath in Duke George's Wilt and Settlement, noꝛ in 
W Duke Chriſtopher's Will. in 1673; ſo no; Is thete any Lands in 
either of them, no2 in the Till of 1675, o2 Deed of 87, given 
to Thomas Monk the Father of the now Plaintiffs ; ſo that that 


Option is much ſtronger en them than again my Low of 


Now J vo not find any Proof of a Pꝛuvocation oꝛ Cauſe given 
by my Lozd of Bath, to make the Duke totally change from 
this Intentton, to give him the g2eateſt part of His Eſtate, and 
put him quite aut of his Favour, no2 Toth it appear he was 
ſo ; here were ſeveral Letters read, there have been Copies 
of them bꝛougbt us, and J have looked upon them: againſt 
theſe Letters it has been obſerved, - that Here is no notice ta- 
ken in any of them of this Deed, but there is ſome of the 
CU of So while the Duke was fn Jamaica about the Death 
of Colonel Monk. 

J confeſs, J cannot ſay there is any one Letter that ſpeaks of 
this Deed, by the Name of a Deed; but there is one oz two 
that have an Aſpe upon it, and very near reſpe# unto it, and 
cannot refer to any thing elſe, particularly that which was wait- 
ten relating to my Low Lanſdown, when he was going to- 
travel, and another about his Marriage, wherein he takes no- 
tice how much he was concerned in him, even next to his Fa- 
ther himſelf, as he very well knew ; and "that he mote lo much 
about him fo2 Reaſons beſt known to the Earl himſelf; this ſeems 
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to | walat af heme Convepunce, a and aims at this Deen, to E 

1 | 
They have made another Objetion, thus the Duke never intended 
to leave any patt ofhis Eſtate to Sir Thomas Clarges, becauſe he was 
under the Ouke's Oilpleaſure, upon accountof ſomething he took ill 
from him, but that receives an eaſteAnſwer ;' what is limited to him 
ts but a Remainder, and that of no gꝛeat Eftate neither; beſides that, 
the Evidence of the Duke's being dilpleaſed with Sir Thomas, is but 
/ hearing by a third hand; but J find no difpleaſure/pzoved at al that 
was concefvedby the Dune againſt my Loꝛd of Bath to the laſt: Come 
we then to the Time of making this Deed, and let us ſee whether 
the Duke didreally intend. what the Nos of this Deed do import, 
and that J think is made evident by ÞP2oofs that have not been an: 
ſwered 02 contradied z The Deed takes notice of the very gꝛeat 
and many Aits of Friendſhip: and Kindneſs received by him and by his 
Family from my Lom of Bath; and it is pzoved, the Duke declared 
it ought never to be koꝛgotten, no2 could he ever make him ſufficient 
amends. Jt ſhould ſeemhehad-p2ocured his Father's Garter fo2him, 
when he might have had it hfmſelf; he thereupon tells Mr. Prideaux 
that he was ſettling oꝛ had ſettled his Eſtate upon my Loꝛd of Bath, 
which muſt be much about the ſame time that this Deed was made, 
Dne ok the Clttneſſes ta the Deed ſays, at che lealing of it he 
wiſhed he could have done moꝛe fo? him. 

But to me, one of the cleareſt Ebldenceg of the Dukes Inten- 
tion to do this fo2 my Lo2d-of Bath, and that it was no ſurpyize 
upon him, is the Pꝛelence of Str William Jones at the Execution ot᷑ 
this Deed; fo2 J do take it upon the P2oofs, it is moſt evident that 
he was then preſent ; and J will tell you what the Evidence of it 
ſs: Mr. Vivian ſays, he was often uſed as Counſel fo2-the Duke 
of Albemarle, and pꝛincipally relyed upon; and this Vivian hap- 
pens to be one of the ſurviving Witneſſes, and he poſitively ſays, 
Sir William Jones was there, and a Witneſs to the Deed; fo ſays 
Mr. Strode, who knew him very well ; and the Third ſays, there 
was a meat Lawyer there, though he doth not pꝛetend to know 
him, it is Clark: Mr. Hebblethwait ſays he believes the Mame 
indozſed is Sir William's Hand-waiting, and no better Witneſs 
could there poſſibly be fo2 that purpoſe than he; no2 could there 
be gꝛeater Evidence than thoſe Multitudes of Jnſtruments that 
were pꝛoduced in Court, whereby to my Appꝛehenſion it did appear 
plainiy that the Charaters did very well agzee. 

Now if Sir William Jones was there at. the ſealing of this 
Deed, J think J need ſay no moze upon this Point; he was 
a Gentleman vezy well known to be both of g2eat ability and 
. Jntegaity, and Reputation ; and he would never have given up 
all his Honour and Reputation , and the Quiet of his own Con- 
ſcience, to make one in a Confederacy of circumventing this Noble 
Duke, oz defrauding any one of his Eftate, and theretoze ares 
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him firſt ta de pꝛelent which J really do, J cannot but conclude 
that it was really and bona fide done without Fraud oꝛ Sur- 
mise. Beſides this Evidence, there are ſeveral diſcourſes alſo 
that have ben proved, wherein the "Duke Hath declared both 
his intention, and that the thing was done, which ſheweth he 
was not ſurpztzed into it, J name Mr. Crofts in particular, 
who muſt be admitted to be a god Titneſs, being one of the 
thꝛee Mitneſſes to the Milli of 1687: And he ſays the Duke of 
N told him the Earl of Bath was to ſucceed to his E- 

It is indeed objeXed upon this Head, what needed then all this Objection 
Pajvacy be uſed? why ſhould the Duke conceal it from the Dutcheſs 

his Lady, to whom he had been ſo kind in it? why krom the Duke | 

of Newcaſtle and the other Truſtees, Perſons of Quality and oy 
Þonour.? Thep ſay it could not be fo2 any diſſatisfa#ion the 
Duke had with his Dutchels, fo2 they always agreed very well 
together, and they have read the Teſtimony of my Low Carmar- 
- then, who ſays that he never obſerved a Couple to live better 
3 together, 02 any Woman to carry it better towards a husband 
than the Dutcheſs, and they have pꝛoduced you ſome Letters from 
the Duke to her which chew great Fondnels and Aﬀetion to 


a iF 14.4 1 e | 

Truly in the firff place J do not know why any Reaſon ſhould Anſwer, 
be expected to be given why he uleth Pꝛivacy in any Ackion he doth, 
ſure he may oꝛ he may not at his Pleaſure; there may be pꝛivate 
Circumſtances that may induce him (and that with very good 
Reaſon) to uſe moze oz leſs Paivacy in the Affairs he tranſats. 
But: beſides this they bꝛing vou in P2oofs that J cannot but men⸗ 
tion, that the Dutcheſs had conceived a diſpleaſure, though it be 
not known koꝛ what Reaſon, againſt the Earl of Bath; that the Duke 
wos uneaſie under her Impoztunities to do what he had no mind 
to, and that was the Cauſe of his.dzinking lo hard to divert him⸗ 
(cif; the Duke was app2ehenſive che would purſue her diſplea⸗ 
ſure againſt my Low, and he would have but an unquiet Life 
if ſhe came to the Knowledge of this Settlement, at lcaſt till 
ſhe had pzevailed with him to alter it, which he reſolved not to 
do. ts 1094; 0 Tp (547% 6 Bon \ | 

Now it may be (J ſpeak'it with all the due Reſpe to my Lo2d 
Carmarthen's Evidence). that the publick Carriage might be plau⸗ 
ſible, eſpecially in the P2eſence of one of his Quality, and yet there 
might be ſome latent diſpleaſure which might bꝛeak out amongſt 
themſelves whenever my Lozd of Bath came in competition with 
thoſe fo2 whom my Lady Dutcheſs had moze Affection, and would 
make uſe of her Intereſt in the Duke about it, and the Councel 
fo2 the Plaintiffs could very hardly maintain but that the Duke had 
once an Intention that my Loꝛd of Bath ſhould have his Eſtate, 
till, ſay they, he came to have the Knowledge of one of his own 
Name whom he deſigned to pꝛeker dat koꝛ. ol 
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Ik fo, then J am ſure the firſt time that any ſuch Change 

ol Mind doth appear, is by this Mini of 87; - fo2 befoze: that 

they do not pzetend to any thing done ko Colonel Monk, and 
that will ſerve to anſwer that Objeion that this Deed: or 

1681 was againſt the Duke's conſtant Intent bekoze and at that 

It is true, he doth call Colonel Monk Couſin in this Till of 

1687: Whether he was a-kin to him oz no, doth not appear in 

Pꝛook at all in the Caſe, but on the contrary it is in Pꝛook that 

my Loꝛd of Bath is really near a-kin to him; and it was as much 

his Intent when he made this Deed to keep up his Title and 

Honour in my Low of Bath's Family, as can be imagined oꝛ con- 

objection As to the Till of 1687, that doth declare his laſt Intention, any 

that they ſay is moſt pꝛobable, that my Lozd of Bath ſhould not have 

the Eſtate, but Colonel Monk ſhould; fo2 it was a Mill made 

with great deliberation, being five o2 fix Months pꝛeparing, great 
Advice about the dꝛawing of it taken, particular Jnirutons by him⸗ 
ſelf given, ſeveral Copies made and left with ſeveral People. On 
the other fide they obſerve the diſtance of Time, ſix Months betwe#n 
the Pꝛeparation and Execution, which is not an Argument that he 
was very fozward to do it; but rather an Argument that he was 
very unwilling to do it, and the very time of executing it was when 
he was very uneaſie about his being fozced to execute the Con 
vepances of Dalby and Broughton tu my Loꝛd Jefferies hig Mind 
was then diſturbed ; but if he had a real Intention and Purpoſe to 
Revoke the Deed, he had an Oppoztunity to get this Revocation 
_ N Bꝛeſence, and afterwards he might eaſily have got a 
The great Objetion is, what ſhould the Duke take all this Pains 
fo2, and this Care and Thought about the Pꝛeparations fo2 this (Mill, 
ſo carefully execute it, deliver the ſeveral Parts to ſeveral Perſons, 
and all fo2 nothing? J do admit it is a great Dbjeftion, and J 
think there is but one Anſwer to it, but that is a pꝛetty plain 
and ſtrong one: Thy was all that Care and Thought uſed about 
the Mill of 1675, and the Deco of 81: did he intend nothing by 
it then? and if he did then intend ſomething, what Pꝛovocation, 
what Demerit, what was done oz left undone by my Lom of Bath to 
change the Duke's Mind, that whereas befoze he gave him all his 
Eſtate, now he ſhould give him never a Farthing ? truly J think it 
was the Duke's Intent to do this laſt Ad only fo2 his own Cale; he 
knew the Dutcheſs had a diſpleaſure to my Lozd of Bath, and 
therekoze he himſelf deſigning to expꝛels his Kindneſs to my Low 
of Bath, would make ſuch a Dad, and put it out of his own 
Power to alter it upon any flight Attempts, oꝛ unleſs be ſhould have 
reaſon to change his mind towards him upon extraozdinaryDccaltons 
and Circumſtances; ſo by not complying with theſe extraozwinar 
Terms in the Power, he could pzeſerve his Purpoſe towards my Low 

2 | 


Anſwer. 


of 


* 


— 


. * 1 * 


of Bath, notwithſtanding any Attacks upon him. and 8 a 
Will: as this be could pacity the Impoztunities of. the Dutchels, 
who not knowing of the Deed, did acquieſce in a Settlement by 
Wil, fo Things might pals ealily, and he not being diſturbed bp 
any Bode ir Milunderſtandings between the Dutcheſs and 
my 2 | n : aun 2 88 Ae 22015 
And truly it appears by what Doo2 Ben wick ſaich, that the Duke 
was to-buy his Peace at home by ſuch a.Compliance,. fo he was 
told the Dutchels would-be very bad as to her diſtemper if her de⸗ 
ſires were not anſwered; . and in Jamaica there is Pont of a very 
great-Uneaſineſs the Duke was under, the Chamber was lock d up, 
and Perſons that came to him were fozced to come in at the ain 
vows. J have been long upon this Pead o Surpzize, becauſe it 
was ſo much laboured by the Councel fo2 the Plaintiſts; but after 
all this J think it is but a ſhozt Point; here is a Deed made in 81 
fully pꝛoven and found to be a god and true Deed by a Aer dick at . 
Law, and as ſuch, is a good and ſufficient Conveyance of the Land 
at Law: And that is made to my Lo2d of Bath plirſttank (as to the 
Gzound and Subſtance of it) to the ill tn 75; thaugh all the 
particular Limitations do not agree; here is na Fraud, no Falle. 
hood pꝛoved, no Pzatice that appears at all upon the Due ta ab- 


4 
* 
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tain it. But here is the want of a Counterpart and want of no⸗ ho of « - 


tice to the Truflees, and theſe mult be Watters to make out a Sur- Counrerpare, 
pzize to let alive this Deed. — — = 
J confeſs J am at a very great Loſs upon what G2ound of Red- Trustees, no 
ſon that Rule is founded, and am totally to ſeek foza Piecedent to be 82 
guided by in the Caſe, and therefoze J cannot. buf be of Dpinton in gen 
that it cannot be ſet aſide in a Court of Equity upon that Point. 
The next thing is that of Concealment; thep lap that this Deed The 2d 
was ſecreted and-concealed-by my Lom of Bath krom the Duke of Head, and 
Albemarle, that he might not knob the partzcular Circuniſtances of Anſwer. 
his Power fo as to purſue them when he had a purpole to execute itz 
and this they ground upon a Matter of Fai, which they ſay is te: 
ſtified by one of the Witneſſes to the Deed ; that the Deen at the 
timo of the Execution was delivered to the Earl of Bath. and ſo 
they ſay it was kept by him, and the Particulars of the Power were 
fozgot by the Duke, and lo he was not inkormed what he ought to 
do no2 enadled to make a pzeſent Revocation. 
They ſay, likewife this Deen was concealed any not dilca⸗ 
vered upon the Sale of Part of the Eſtate conveyed in it to my 
Lozd Jefferies, and Leaſes and Annuities. But that Which they 
inſiſt upon (as J by my Notes take it) is a Paſſage in np Low 
of Bath's Anſwer to their Bill, that about the Year 1696 mp 
Low Duke fent to the Earl fo2 his Will, in ower to make a 
new Settlement of his Eſtate, and this wag juſt befoze he made 
the Will of 87. | yy Pc 
Now truly J think it may have this ſhozt aud plain Anſwer ; the 
- Duke, ik he had a mind to Revoke this Settlement, had hs. 
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need of the Deed than the Will, he might Revoke the Will with. 
out looking into it, by mating a Subſequent Will; but he could 
not Revoke the Deed, becauſe he was by the Pꝛovito cirtum- 
ſcribed to the Dbſervance of ſuch and ſuch Circumſtances; tay they 
thoſe Circumſtances the Dune might be apt enough to koꝛget, and 
then when he knew. the Duke's Purpoſe to alter the Settlement of 
his Eſfate, my Lo2d ok Bath ſhouid have been ſo ingenious as to 
have ſent the Deed, oz have acquainted him with the Purpozt 
of it, and ſhould have confidered that the Ouke did-moſtſy need 
that to effeit his Purpoſe, moze than the Will to Revoke that 
he might obferve the Statutes of Frauds and Perjuries re. 
quired by thzee Witneſſes to male a good diſpoſition ok Lands 
by a Mill, and without much ado that might be complied with: 
But pet all the while this Power not being obſerved, all 
his Councel, by ſubtile Advice, told him would ſignify nothing, 
_therefoze he would not diſcover that, and not doing it, it muſt 
21 a fraudulent Concealment in him ſufficient to ſet alive this 
ed. . ; 1 #1 22 g N : 
They ſay, it is no Objedion, that this was not a fraudulent 
Conveyance in its Creation, foz every Man ſhall be relieved a- 
gainſt that which being by Fraud concealed from him, he could not 
mate ſuch reaſonable P2oviſion againſt as, if he had known of it, 
he might have done. Truly J do think this is the beſt Gꝛound of 
Equity that has as yet been offered in this Caſe, and were it not 
grounded upon Fads, which in truth upon the P2oofs are quite 
Where a man Otherwiſe, J thould think it were a good G2ound fo2 Relief, fo? 
ende eus Whereſoever a Man doth endeavour to info2m himſelf of the Cir- 
himlelf of cumſtances of his own Power and Condition in oder to Re- 
hisownPow- oke ſuch a Settlement, where he has a Power lo to do, and is 
erinorder 9 hindered from coming at the knowledge ok them, and elpecial- 
element, and ly by that Perſon whoſe Intereſt is to pꝛevent a Revocation, 
3s hindered He ought to be Relieved in ſuch Cale; foz it is againſt good 
con knen Conſcience that any Man ſhould p2ofit by any ſuch ſubtile- ſiniſter 
ledge there- PPattces ; therekoꝛe J lay the Objeckion were good, if the Fai 
on were true? ** 393 3 75 . | | 4 
oberen. But alas it is founded in this Caſe upon Preſumptſon meerly : 
Jt doth not appear that the Duke was deſirous 02 needed to be 
infozmed at all in the Matter, o2 that he did really intend a Revo- 
cation, we do not hear any P2oof that he did ask o2 ſpeak to 
any Councel about it; noꝛ is it true in Fact that the Duke ſhould 
erpef the Deed out of my Loꝛd of Bath's Hands, noꝛ indeed could 
he erpeit any fuch thing, fo2 J take it, it ſtands plain in P2oof 
thus: 3 | 


Mp Lom of Bath ſays in his Anſwer, that the Deed was delt- 
vered to, and kept by the Duke; they ſay that Anſwer of his, being 
'a. Defendant, is not to be regarded, fo2 it is replied to ge- 
nerally, and ſo the Facts not acknowledged any further than they 


are pꝛoved. But to that J ſap, the Plaintiff muſt pzove = 
| T 
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this Deed was in my L ond of Barb's Þands; thep t —— 


it, who ſays it was deliver d into the Earls Hanus: 
upon as ſo material a Point in this Caſe, that the Depoſition was 
called fo2 to be reviewed ; and upon ceading it again, it tas plan it 


muſt be underſtwd- of the Delivery of the Deed only to exerute it 


and make it a good Deed, not a delivery into his Tuſtody. 
Nay, there is a — ha ſtrong Evi 


Duke's Hands, and. not in m Lom Baths 5 fog Sir Tho. Stringer 
doth a little befoze the Duke went 


it, and delivers it to dis Man to make a Copp ut; and then after 
the Duke's denth both Deed and Cuil were * — under one 


eeth to ri An : 
— ORD — ttle be⸗ 
maica, under that Coo 
eal, and io they are found.” A 


it were in the 
in my 14 02 convit 
bim 02 any Ban of Fratd where the —e t ou 


be 
to be po ved, and plainly pꝛoben z taꝛ Fraud is a thing ovious, and 
never to be intended oꝛ pzeſumey. [| | 


But the Truth bog, this Deed was conceated not from the Duke, 


but from the Dutchels, tbat tHe ox her Councel ſhould not get at it 
to procure a Revocation. -—- 


is was looked 


dende, that it was in iy Lo 
went beyond Sta, make an abſttrad of 


Fraud is 4 
thing odious, 
_— never to 
be intended, 
or preſumed, 
bur plainly 


proved. 


As fo2 the Caſe of Charles Clare that was mentioned, it doth not 5 Cafe. 


in anyſozt come up to this Caſe; he had lent Money upon a Sta- 
tute, afterwarys Money is lent upon à Boxgane of the Lands 
liable to that Statute; he ingroſſeth the Boxtgage, and never dil 
covereth the Statute, the Lands were not wozth mote than the 


jupged Fraud in him, and he ſhould have no Benefit of his Sta» 
tute againſt the Boztgage. pere was a Knowleyge p2oved in the 
Cale, which is not in my Lowof Bath g, that the Duke would revoke; 
and pet J muſt needs ſay, and J appeal to thofe Gentlemen that uſit- 
ally attend at this Bar, whether they did not think it a hard Caſe. 

And as to the Cafe of Raw and Pott, beſives that it was a Caſe 
betwamn a Younger and an Elder Border. and ſo might have a bet- 
ter Gꝛound oꝛ Handle fox Equity, yet —_ it was fuſtiy decreed, 
becauſe the Party knew ft and it on purpoſe, and encou⸗ 
ragen the thing: Foz when he was agked, why he did not difeco- 
ver it? then he anſwered, It he had, then there would have been 
a Fine lebten, and a Recovery ſiiffered, and then he knew all would 


ade beck well enough; but thete is no ſuch Matter as Know- 
edge, oz the like, 


tary, it leaned upon tt, and —— this Mill of . . 
. e 


Moꝛtgage⸗Money; and by reafon of this Concealment, it was av 


'here. 

The next Head of Objexions is that of a Revocation in Equity; The 2d 
and faz that the firit thing inſiſted upon is this; they would have the Head and 
Deen of 81 to be depending upon the Mill of 75, ft was ancil- Anſwer. 


= Bath — Mounitigue's Caſe. 


* 
—— w__— — 


A Feoffment the Audi ot 75. revokes likewiſe the-Deed of 81 t any co) this they 
e Win Din cite to Caſes: out or Dyer, the firſt is fol. 49. 6. UA Man mitkes 
_ be revo- d Feoffment-/to-perfounHis laſt Mill, and this con is annexed to 
— Te revo- the Charter of Feoffrnent; and a Livery of Seiſin is made; accozd; 
Wil ho fgly it was adjudgen that he might atter and revoke that Tum, 
Livery of tho' it tek: effeft by the'Livery ; 9 that doth not alter the Mature 
Sciin s ok a Mill, which is alwas tenocable by the kalk Caim; But doth 

; that revoke. the Deen ton? No certainly; the Dad ud good; and 
| there is nothing ta the contrary appears in that BW]w. 
Che other Caſe is yer 314. 6. A Man by Deed invented declareg, 
The like ao That whereas he hadiſufferey a Common Recovery, to the intent to 
gen. perro his Mui touching the Diſpoſition af his Lands, he wills 
denture, to (0-and ſo ; and iohether hercauld, during his Lite, alter the Ates in 
the 6 Tocene.©o This Indenture, wan the Queſtion; and it is hein he might : #02 
iin“ this Indenture is Quan Till which is changedble :'J will go far; 
ther than thats J lay it was a Mill, oz it was nothing; ko; tho' it 
were in Foꝛm ot an Indenture between ſeveral Parties, pet whenhe 
ſays, he wills ſo and ſo, after he had recited a Power to declate by 
Will, this muſt be taken opa lil, oz it is no Execution of the 
Power; fo2 when a Man ſuffers a Recovery, 02: makes a —_— 
ance to me by his laſt TUill, he hath two Intereſts in it; he map dif: 
poſe of it as Owner; on by way of Direction: It he will diſpoſe of 
it by wap ol Direction, us this was; he muſt kollow the Method 
pꝛeſcribed, and that muſt be by Till; and ſo this muſt be a Kull, 
02 no Execution ot his Power. But what is that to this Pur⸗ 
poſe, that a Mill, which a Deed is made to confirm, being revoked, 
that ſhall revoke the Deed too? Sure that is no Ae 
hath any Gꝛaund upon this Caſe. dee. 
But then, ſay they, here is a Revocation, and that a Revocation 
in Equity; fo2 though it be a good Deed in Law, pet there is ſuch a 
contrary Oiſpoſition by this TUiſl, as muſt revoke it, being revocable 
uccozding to the Power. Indeed here is not the Number of Wit- 
neſſes required, no2 the Quality, noꝛ a Tender ofthe. Money, and 
Powers of Revocation; foꝛ it is natural Equity, that he who 18 
In Revoce. Diner of an Eſtate, ſhould diſpoſe ok it as he plealeth. But there 
cions. all ©ir- is another Rule of Lam tbat is as certain as any other, that all Cir⸗ 
muſt be ob. Tumſtances muſt be obſerved; oz the Power not well executed; and 
ſerved, or the that is Scroop's Caſe, and other Caſes that habe ban mentfoned 2 
Power not And though the Law will go as far as it can to expound the Cir: 
ted. cumſtances, as a erfoꝛmance, vet a Perfo2mance is neceſſar. 
vet it ſcems . The Foundation fo2 thisRevocation in Equity, which the Platn- 
pay > - ap tiffs go upon, is this; where there is a deliberate Intent to make a 
rate Intent to Hein Settlement ot the Eſtate, and a Man goeth as far as he can 
make a new t make it, there Equity ſhall ſupply any Dekeck. 
ertlement, Firſt, J muſt deny that in this Caſe the Duke ol Albemarle hath 
goes as far as DONE all that he could do; foꝛ he thought fir TUitnefſes neceſſary to 
be P > the Mill ok 1675, and fir Mitneſſes to the Deed ol 81, and ſo pꝛo⸗ 
\, * vides in this Power fozRevocation,beſides other Cirtumſtantes; and 


5 here are only thi CUitneiles to this laſt CAT ill. Meither 
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ill, was any Kin to the Family at all: May. it houlbd-ſ&n the 


it, it was not ¶ Nate that he came to faz that Purpoſe, but upon 


quite another Affalr; he would have put it off to another time; be 


wdüld have abolwen it, it was done in a hurry, and betoze Witneſ- 
ſes pꝛepared ko chat very Decaſion; and bꝛought from Newcaſtle- 
Houſen und therefore it is not ſa much his Intent and firm laſt 


ar end u neee fog rn goto ny we gi, 5; 
On the other hand they oppoſe this Argument thus; That the 
Duke did at the lame time wite to my Lo2d of Bath that his Purpo⸗ 
ſes towards him were unaiterable ; and what his Meaning in that 
ſhould be, unlels his Purpole not to reuoke this Desd and Settle⸗ 


Neither is'this a proper Settlement ot a Tamy toꝛ it doth not 
appear that Mr. Monk, who'ts: mainly; taken” care of in this lat 


pay the Counceis Fees as fog her Buſineſs; iuhen he came to execute 


„* 1 0 - *. * * - 
” * + & 
* 


ment, trulp J cannot tell: He lekt the Keys ok all his Ebidencen 


with him when he went away; Crofts mas omered to deliber them 
to the Earl as chiefly concerned, if he ſhauld miſcarry; he truſts him 
with the chiek Management of his Affairs, direcs him to be adviſen 
with upon all Occasions, as he uſed to do himſeit bekoze, and ſo 
the lame ſtill towardg him in all Reſpeds as ever he was. 


J do not find in any of the Plaintiſts Pꝛobfs that there is any 


Cauſe ſhewn koꝛ altering this Mind ol my Loꝛd Duke's, ik he had 
not himſelf declared it ſo. to be unalterable-; there was no Pꝛovoca⸗ 
tion on the one ſide, oꝛ fncreaſe of Merit on the other ſide, why 


he ſhould change from his Kindnels fo grounded towards the near⸗ 


eſt Relation ot his Blood, to entertain a Stranger to whom he 
had never a Thought of giving any thing befoze; it is hard to 
think that my Lo of Bath, Sir Walter Clarges, Mr. Greenville, 
and eben the Dutchels her ſelf,” ſhould continue the ſame, and the 


Duke ſhould not; J find no Evidence ok it, no2 can tell any Rea- - 


ſon fo2 it, and without Reaſon J cannot be induced to give my 
Opinion againſt a Deed really, deliberately, intentionally made, up⸗ 
on only the ſingle Ack ot this Till, teſtifying ſo great and total 
a Change; ſurely it any ſuch thing had been meant, it was ſtrange 
he ſhould tale no notice of this ſolemn Mill and Dad made be⸗ 
_— and ask Advice whether it were not fit to revoke oz look into 
t. eile 4 122 193%: IF nnd CIAL Hun y g : 
To mp thinking, the Duke hath in effett declared, that this TUill 
in 1687 ſhould'be taken for a'Witf{-as obtained by Surpzize, fo2 he 
binds himlelt by this ]P2oviſo:only to revoke in ſuch and (uch a way 
to prevent Sur pꝛixe: Me then find-there a Mill that wants theſe 
Circumſtances requtred in the Pꝛoviſo, and then we mult take it to 
be what he intended to fence-himſelf againſt; and nothing doth re- 
concile the Duke to himlelk in this Matter, but that he was appꝛe⸗ 
henſive he ſhould be dawn to do ſomething that was againſt his 
Mind, and therekoze he doth fence himſelf with this Pꝛoviſo againſt 
all ſuch Attempts. er | The 
4 *%a * = 
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8 Bath and: Mountague's:Caſe. 


-- ow upp 2 2 


eue tut and the On vo both pzovive largely fopthe Dutcheſs, 

but wherher the Milt nach it fo liberally as the Deen doth; J cannot 
tell; they did tall as if there mas 3 07 4000 l. difference t I cannat 
tell tuhat as to the Auue it may be; but I am ſure in this Wim 
there is no Pꝛouiſion made fo2 my Lom ut Bath at all, ann there is 
_ toꝛ Yr. Monk in the Deev, oz any other thing before this las 


—_ 


— 


4 


Z mutt crave Leave to differ from the Councelfoz the Plaintiff in 
what they take to be a Gzound foꝛ a Revocation in Equity, that the 
Duke had fozgotter this Deed; J am not ſatisfyy that upon that 
Gzound only this Court ſhould relieve againſt it: And my Reaſon 
is this; Suppoſe his Intention tu revoke do appear, it 'ought:to 
be in ſuch a manner as the Law requires, and purſuing ſuch Cic. 
| tumſtances ag he has put upon himſelf, becaufe here is a voluntary 
Where there Conbepance on both ſwes; and where there are two! voluntary 
ce evo Co, Convepances, he that hath the Advantage at Law ought to keep it. 
vey»nces. he And CO the-Reſolution'was in Fry and Porter's Cale; And J take 
that hath the ff 'to be the ſtanding Rule in Equity; Fo? what ſhall turn the Scale? 
Aqvantage Shall the Dofenvant urge any thing of Perit ? That cannot be in 
ought to this Caſe, but in the Eye of the Law they are both equal under the 
keepic. Conſiderabſon of the Court, and in pari gradu ? and indeed H it 
Chancery, Mou-be otherwiſe, what would become of Circumſtances inPow- 
x Part, 138. ers of Revocation, by which Men ſhackle and ctrcumſcribe them⸗ 
ne. 5» feldes with very god Reaſon at their Creation, it the lat (Wilt 
"  _ Gone AW MUMEMe? 2” 12 0h 4f he ae ee ret 
Objection It is Dbjeited, That it was always the Duke's ſolemn Intent to 
prevent the diſhonourable Deſcent of his Eſtate upon his right Heir 
at Law, who ſpꝛung from a Regicide; and to pzevent a Surp2tze 
by a ſudden ſurreptitious CU ; and both theſe Ends are attainen 
by the ſolemn deliberate Pꝛeparation foz his Will, and the Dilpo- 
fition of his Eftate to Br. Monk, and it is ſubſtantially and there- 
fore equitably perkonned, tho' not ſirily legally. | 
J think there was a further End in this Deed, and that was to 
ſettle his Effate upon a Perſon of Honour nearly related to him in 
Blood; and this Court cannot take it from him witbout reflefing - 
on this Settlement, and upon him that made it, and upon him fo? 
whom it was made; no, noz can it be done, as J take it, without 
perfoꝛming the Circumſtances required and preſcribed fo2 that Pur⸗ 
pole in the P2oviſo, without which J think this Court ought not to 
determine that the Intent is perfoned, oꝛ that his Mind is changed. 
And if we thafl bepart from theſe Limits, J cannot tell where we 
chall ſtop. J tan ſet this as a gd Limit; here is a voluntary Con · 
veyante on the one nde, and a voluntary Conveyance on the other 
ſide; the latter Condeyante muſt make it out, that the Circumitan⸗ 
ces requiſite are perfomed, and it not, J think the Lam muſt decide 
{t ; and there hath bern nothing made out, by which, as J conteibe, 
there can be any Advance given in a Court of Equity to determine 
{t otherwiſe than the Law will. n 1 wal | 
| 1 : | 


Anſwer. 
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for a va- Ia what Ca- 
ſes a de fett id 
the execu- 


tion of the 


= 
\ p 74 
. * 


there 
. 
ance o: makes a Will, and chargeth-his Lands ober, when ho tiny 
ſuch a Power, fo2 the Payment of dis Debts, ann the Tirtumttances 
of the Power are not eratly -obſcrved; chere ſhall de Relief in 2. 
quity fo2 the ſake of the matter; Payment of Dedts in a moſt con- 


of, and ſee perfouned; And-pjoviving fo2'Childzen is a thing of the Debt: mo 
ſame Nature, they are loked-upon/as-Creditozs; and J thitk this — 
is reaſonable,” and the Pzecedents have! all gone:thar Wm 
The Statuteof 32 Hen.8-whichgives amanpowertodeviſe Lands he WS. c r: 
by Hill in weiting, recites it as reaſonable;that a man ſhould diſpoſe t 
of his Eſtate ta paꝝ his Debts, and pzovide fox his Childzen, but goeth 
no further; thoſe were wie and pzudent Conſiderations upon which 
the Law din enlarge a Yan's/Power:of/diſpoling of his Eſtate; but 
there is nothing of eitber al theſe in this Caſe; Tvery one will ſay he 
is not a Man or god: Conſcience that uli not pay his Debts, 02p20- 
vide fo2-his'Childeen 4 but will any Man ſay that my Low Duke 
had not been a Pan af god Conſeiente if he hav not given this E 
ate ta Mr. Monk oꝛ ta m LO of Bath either? he might law 
fully and conſt ientiauſſy give it to the one op the other; but 
no. Conſideration-of Equity appearing why he ſhauld be 
it, oꝛ to take it from the one ta giht it to the other, he 


his Liberty acta wing to Circumſtances and bis on Power. 

Another G2ound: of-Relief in-Equitp.is Accipent, oz an Jinpot: 
ſibility of complying mith the Circinnttances ſuben de hath a plain 
Intention ta do it, J agree it is (03 but then e might dio all that 1 
be can, as the Cale that was put, of U Da beingr-obliged to paß 
oꝛ tender Money at ſuch. a Place, and he falls ici a lathe, oꝛ Bed 7 

ridden, that he cannot go thither, ann it is tenden by another 

by his Dwer, oꝛ at another Plate; this being the at of GU 

think it would be a good Perkazmante of the Condittan; and chat 

J think is the beſt Anſwer that can be given fo2 the Decree in Pop. 
hams Caſe; * R 

«FH A a * But 


ſcientiaus Thing, and fit f a Court'of: Contctente to take care p.ywent of 


- 
; . - * Py 
-. % a 
* = * 1 jg * " N _ 
» - 
; - : 4 7 2 
" 2 * . 2 : * * 5 * 
4 | — — A Y of 4 - 7 * 2 — — 
l 2 — L — Mw * — — —— — — _ —_ —_— — —— 
J * * — = = — — — — : — — — 2 2 - — \ —  — 3 — — — — — 2 „ A 2 
of * 8 — — g & 4 3 I - — —— — — — —— — bo ITY — ZI IA _ c —>f_—— _ : - — — = — — — —  —— — — 
— — — 7 8 — 2 "= = — == = ———_T- — — — — —— — = — - —=— — — — - — 
PR = * 2 . re > 8 oY — ng — 5 — — —— — 2% r e — — Iz = — — — — 
® — — — — P 2 2 -4 2 - — = — — - = — 4 : — - — So \ £ - — = | 
— "IO 9 N 0 a : — — —— 2 . . : - 2 =" — — : L _ 2 — : 2 — — — = — —— - = . : 
- — — — 4- * = x = — I - =” — —_ - —_ - 2 2 — 2 * x 2 * 8 ad - - - — £ < — — ho 2 
: 8 , . - —— — => - - = - — - — — — — — * __ — — — — — — — — — 
22 — 7 = — E” * —— — — — g 8 . - l — — _ — — — —— == — .  — —— —————— — — 
5 4 — —— * = — . — 8 — > * — — =Y _ 2 — - > * . — b - — . — 
* 2 rn S —_— 7 * — II He — g ä L _ — = — - * = : 
—— = o . e r — — * * , a a 
— K yy . — _ 2-2 aa — 12 — — — — - 8 a = , . — 
. — * 2 a * * C — N — — 8 
8 — — ot Gb Au — * E — — —— — —ͤ L — * — 1 —— — —— + — ry — ͤ < — da — - w . — — — — * =_ — 
: Soy — — V * RAD. r . —— — 2 - — : =D = . = - — 
a z 26" 3 EIA * = mn "I — — 27” "W — — — 5 — 2-2 — K Py * — — 2 = 
—ͤ — 0” — , X a - * — * - m = 40 W _ __ = — _ - 
ON nr I I * a — — — CI * A * — wy . + . ou E * my — = r 
Ws” th -—>x — a, a # l - — * * = 4 8 2 = = 7 = "—”=— 2 = — nt 2 —— ih = "_ — — 


; 
= 
—— — ———— — pr I — — — — . 4 
K „„ it i in Oar Hanes cw 4 234- ach, — — 
— — > — 3 BIT Le — * 2 
** 
„* 2% ——_—_— — 


* _ E a * 
e 


SG, yy * X. neee * 2 
33 A — »- 
— — 2 - 


— 


— . r 
* — 


90% 


. 


6 


" 
-* 
. dts... Mt, BH ERS 
—— — 
— 


* / * 2 8 . * hs - y 
een, ” "iT InP 4 af : <4» i 
| 6 44 34 CPK no wher ehe 
7 . 
1 #4+% 
| dA 
* 


ry | fo 
725 ought J know, no Mill oz Deed, but om a Parole Babe 


rr under this 
Peas they obzet it is not fald, that it ſhould be in the'pwlency' of 
iz tneſſes altogether: Mom it was in dhe peetener of thiey 
Wiitneſſes here in tengland; and ther moze in Jamaica; and id hebe 


duͤtezſir UUitneſles, though nat alt at once, and there ns no Peer 
tobe had as n (Witneſs in ;Jamairz; ſo there is an att dent tender. 
ing it impoſſthla to have any ſuch, and thetetoꝛe Equity wilt telieve 
againſt ſuch an Impomibili esse ron gr es 
J do agree, it che Duke had gone about virey to nake'and pub. 
lich his Cllit ür. Jamaica, with an Intention vectared ta Revoke this 
Deed, and had had fx Aitneſles ta this his At and plain Intention, 
here being na Heer tu be had thrre, it ſhould. haue been a god Re: 
cation; es in the Cale metittoned dy the Councel of Kibbect and 
e, in my Lom Hobart 31 25 guderd if the Power were limited to 
ber executed in the pꝛelente al the Subfidy-men, it is (af in the 
it now that old way of Subſmtes is gut dt uſe; thꝛee fibſanefdl 
PHMen that would have been'Subſwp-mentsJf that were the preſent 
way ol Caring, it mou be enough, fo: non? ſuch would be had 
no could there be any Pert in this Cuſt that is pur. 
Put to consider the Cast and Pi as to Jamaica what it . 
maunts to: A nud fat know dom it appears, that it wan the 
lame ill that be eretuted mt Sir Robert Clayton g! Che Dull 
uly ſain, Dodo this 18'mp:CUiill ;- perhaps it mas che Hanne, por- 
ps it was not: But dom tames his Waiting b and and 
Sealing inthe;pteſence of thtesiitneſſesg and veclaring it attet to 
be bis Milt (ta maße the mut of it) in the pꝛelente ot hee moe 
to, be an Execution in the pꝛelence of fix:CWitnefles but beyond all 
this, here ig na Prock that he dd igtend to pubiſch this as his 
(ill, it is anly/a.paivate Saying of his on the by, hen ge ſato it 
among other Papers which then he thewey Dr. Sloan n was not 
then lolemniy making his Ui oz erecuting his Power; he doth 
not ſo much as bid them take notice that he derlaren thut to be his 
Mill, oꝛ any thing to male chem remember it akerrumevs: So 
that J take it, it guten hothiag as ta this Matter: 
Caſes nd A Wouldztrouble pour Eadchiß na longer. faz Ichave heen long 
Precedents engugh alcesdys A1 am. loth to medi wih the Caſts and Pa. 
"never Ledents,.;beeauſe; that may {take up too much ot pour Tlüime; 
but; becauſe the Pꝛetenenta hade been bꝛonght me, J mut fap 
1 ſomething tojthem, to ſhem chat J have'reav them ;{J/wil-there- 
*  foze open ſome ar them, tuch as J think come nrareſt the 
= ans. G8 7 ny of 1157 120T rarInE 159 3 of £1007 Þ- 
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aint 1 5 own ee ho was 5 8 8 
te is the Caſe ot Guy and Dotmer; A Han kells 
Pommer to-Revoke by 
— 5 the wänt of a Perkonmnante, but eh 
the Perfounante was real; denſdeg J tammot al 


"The 9 1 
_ Effate, wich 1 
- Nowhere' 
Judgment mas 

that to be any argument, NP 
Eqtrity ſhall go frtthet's, 
Equity ſhalt carry it no 


her, fo; Suit p hot follow 19 20 La 
45 pee were Met tedents cited by the Piri Counter 
but Jtonkelg. upon corffiberation of them, de komme ip tothe 
Cale in queſtions" Bone them as neut as | Fat der of time! 

The üirſt is that of Prince aun Green, 4 Eſfz,. Ehete was a 


a Covenant to ffattd kerzen to Ates, anden Leale ig wude 10 
ly, as &P7oviſion koꝛ n pounger Sof. This ower”wit® nor 
after Mitdmayg Cafe and khe Eaſe in Rolrs Abf. 1 Part! Tit. OH 
cery 378. But becauſe, ſays the Oder neither the Party nd; Is 
Coubitet did then know but Mich Power was warranted” bp Lw. 
though by late Jidgments they were kouſd te be vold, und da 
was impoſlible to them to peeve, the Colirtd Relieve in kh 
Cale to make gd the Leale; and ſt is there Taid: that ehe elder 
Brother; we would avoir the Leaſe; was un “ 
and thts aß a Pꝛobfſibn to; a pounger Ehud, which $47 
Caſe, neither N wen Put rhe e Low, i (109 be 
kaꝛ a dunger Child. iger 32180; n 

"The next ig the 44 Efi? the Cate of keiten and Wider 2 Dan 
devileth Anmtitirs dut or Lands 0 hig Halt. Sitter and ge ths 
Land to his Haif*Biother, kc miles der pig Elte to p 
their being ſeffed of the” 1 75 ts ey nnd khe . 
Rn ſome time, and pon ig 
vil s. 

Here J would 1 writ was 
do that, fo2 they kay, the Heir that Hs | 
Devilo? befi2e his 'Bearh fo perfs | 
ceit, otherwiſe the Devifo? mi e | 

'a. 15 to do ſuch an 

content tet wards boloze 


Convepante: 02 grohtry'the 
At, oz pertmittucha'thing; 1 24 00 be 118 
might 
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clared this Papment without theſe Circumfances, 
FS oi T6 
> N "or Lan? ee 2 145 3 | no : 
ce next Caſe is in the Pear 1555, the Cale. ot Hamilton any 
re in this Court, Which in wor was unan very good Reaſon, 
becauſe it was aPyodiſion fo2 a younger. Daughter, and that is a. 
greed an all hands to be a good Sound foz Equity, and he declaren 
that his elder Daughter was otherwiſe ſufficiently pzovided foz, 
- Another Caſe is that of Bowman and Yates, and that is about a 
Covenant foz levying a Fine tc raiſing a Rent out of Lands, which 
indeed defeffive at Lam, but decreed in Equity to be paid and 
isfied; but ik it be looked into, J think it will not appear 
inent to this Caſe, it being otily to uppoit the Intention of a 
greement upon Marriage: T] 4 Gar lk 
caſcsin Ehe next is the Cale of Wallis and Griches, 19 Car. II. which wag 
omg this; Sit Thomas Grimes the Gzandfather makes a Conveyance in 
Tut ko; payment of 500 l. td. younger en, the peir males a 
Moꝛtgage without notice, and this Truſt is endeavouren to be ſet up 
againſt the Boztgagee, but the Court would hot permit it; but comes 
not near our Cale, foz a Yoztgagee is in nature of a Purchaſer, 
I. Cin Chen 20Car. II. mas Pitt and Pelham's Cale in the Houſe of Lords: 


A+ 


F Parete. . There this Court did reſieve, becauſe it was a plain Intent the 


* 


Land ſhould be ſold, and there was only a want of naming the Per- 
_ fon that ſhould{ell, and the Law would help that: pe that hath the 
Land ſhall do that Office, and he that was next doo2 ta à Publ 
ſion fo2 Childzen, it being foz Mephews, _ „ 
Cisin For the Cale of Smith aud Aſhton, beſides the Anſwer mp Brother 
Chancery, Powel gaveto it, it has alſo this flat Anſwer tobe given, that it was a 

Pyoviſion fo2 Childzen ; that was the next Caſe in point of Time. 

Then comes the Caſe of Briſco and Peters, 28 Car. II. J have, as 
- carefully as J can, peruſed that Caſe, but cannot really obſerve how. 
it is made uſe of in our Caſe, and it is very much to be conſidered 
that it is no Rule between two voluntary Conveyances-how far a 
voluntary Conveyance ſhall be fraudulent againſt a Purchaſer, _ 
The next Cale is that of Thwaytes and Dey, which hath alſo hav 
a full Anſwer given to it already: It was doubted, whether there 
was-> Seal to; it; but the Court ſeemed ſatisfied with that; and 
all the remaining Queſtiorf. was, whether a Man making. a Con⸗ 
beyance and reſerving . a Per to make any other Eſtate, could 
charge that Land with a Rent koz a younger Child, and the Court 
held he might, and J think it a good Decree; - art Oey 
Chele are the Pꝛecedentt that are made on the Plaintiff's ſive, there 
are but fewbzought fo2 the Defendant's Part, but two that I thin are 
very material; the one is that of Ward and Booth, which hath been 
opened and applied by my Brother, Powel ; but J would obſerve from 
what he quoted out of the Decretal Omer in that Cale, that it doth 
very extraowinarlly declare the Limits of this Court's Pzoceevings, 
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ſtands upon the two Ellis and upon the.two'Deeds.. © 
| The Cie. hee was a mape in; 5 74 ee Duke 
of Albemarle, hex tinthere ig g Ojfpolitign af leveral Parts of his 
Eſtate unon bis dying gut, A ta Er tral perſons: but the 
main part and bulk of it is given to my 02d of Bath: And in that 
lll there is mention made ok a particular Eſteem and Atfedtion 
which the Duke bare to my Lozd.of Bath ; that be was the neareſt 
of his Kinſmen by his Father's Side; and 111 he alſo was indebted 
to him koz many great Aﬀs of Friendſhip and Dflices. of. Kindneſs 
perfonned to him and his Father. Then there is in that Tull alſo | 
an erpreſs Deſire that the Title of Duke of Albemarle, by the Rings 
Favour, might be'conferrey upon the Earl of Bath; and that the 
eldeſt San of the Earl of Bath, and du the eldeſt Son al the Fa- 
mily ſucceſively, ſhould be called Lou Monk: So that the Names 
of Albemarle and Monk may, with the King's Favour, remain 
4 with his Eftate in the Poſterity and Mmily of my Low. of Bath, 
in memoꝛp ok the late Duke his Father and himſelf, +  . 
The Eſtate being lo diſpoſed of. by his Will of 75, there are to 
Ockds made in the Year 1687, a Leaſe and a Releaſe. The Re- 
leaſe doth recite this Mill; but in the Recital of it, there are (ome 
Differences from what is in the Will it ſelf, ſome Uariations from 
it, In this Deed it is mentioned, that the intent and veſign ok the 
Deed was to diſpoſe of the Eſtate, accowing as was in the Mill: 
And whereas it might be thought ſtrange that the Duke by his lalt 
Till, which by that D&d he doth confirm, and not intend to re- 
voke, ſhould give away his Eſtate trom N at Lam; Therefoꝛe, 
fo2 the Satis kation of the Mond, the Duke doth declare the Kea- 
ſon which hath bern frequently mentioned; and then the Deed dilpo⸗ 
ſeth of the Eſtate, ſome to the Greenvils, ſome to the Clarges, but 
the main and bulk of the Eſtatehe ſettledupon my Lo of Bath. Bult 
in this Deed there is a Power of Revocation, to this effect, That 
it ſhall be lawful fo2 the Duke at any time to revoke this Deed, 
upon the Tender ok a Shilling, by Tlziting under Hand and Seal, 
in the Preſence of Sir Witneſſes, whereof Thx to be Peets of 
the Realm, and then to limit new Ales. . 


Baron Monk map, by the King's Favour, 
in cale /he-himſelf dien without Ane. oo 
Now the Queſiton is, Whether oz no this Min in 87 hath revo be 
ked this Oxp made in 81 in Equity, for there are tut they CAiitnel. Queſtibn. 
les to this Will, and not one of them a Peer ; fv that in Law it is 
very plain it is no Revocation at all: It cannot be a gad Rebota- 
tion there, becauſe the Power is not purſued, the Elrtumttances | 
are not.obſerved ;/ there is neither the Tender or a Shilling, no: ; 
fir Witneſſes, whereof: that Peerg4, nap, not bl ko, but heap abs 
but tha Witneſſes in an, and nat ane ar them a Peerr 
J am ot the ſame Spimion with my Lom Chief-Juffice of the Com⸗ 
mon-Pleas, and my B2other Powel; that this is no Revocatiott in 
Equity, and that there ought to be no Relief had by the Drviſes of . 
the Will ok 87 againſt thoſe that claim by the Dad of 168 . * 2 
Theſe Things are tu be'pjerniſed as granted, and not ta be gu 
ſtion e. ape ns HJ 1261 VIDS, 2 744 "my 
Firſt, That the Will of 75 was a god Will, there is no manner Things 24. 
of dilpute to be made of th. wied. 
Secondly, This Deed of Releaſe that was made in 81, is a 1 5 | 
good Deed, and there is no manner ol diſpute to be made of that 
neither; fo2 it there hab-not'been'a-Uerdit in the Cale, vet if they 
come to have the Opinton ok a Court or Egutty, touching Reitern 
in Equity about this Deed, it dugyt to be katzen de be a gad Deen ©  * 
in Law, oꝛ they wers not ta come hither koꝛ Reltef againſt itt And 
as this Deed is admitted to be a good Deed, ſo in this Debate all 
thoſe Circumſtances that appear in the Depoſitions are to be ay: 
mitted to be true in this Caute. J do not ſay that they are never 
hereafter to be controverted, but now upon this Debate they are 
T /;/- 51 319066 £3,499 cantons VO 
Firſt, That Sir William Jones his Hand is to the Perutal art 
Appꝛobation of the Pꝛoviſo, and it is his wziting. 
— That he was a (Mitnels to the Execution ok this 
DMDeed: Aud. | 11 1 * r 5 
Thirdly, "That this is true which Errington ſwears about the 
Abſtra# or this Deed made by Six Thomas Stringer, which being 
main Circumſtances about the Deed, and controverted, now mu 
be taken foxtrue in the Conſideration of-this' Caiife; And then 
third thing that is to be admitted without any Conrradimon to, is, 
that this TWilt'of -87.ig'a good TH" © ooo fn 
The Cauſe: ſtanding! thus; and All theſe things berg taker 5 


granted, theQueſtion J lay will be, Nhecher thole that claim by thi: 

Witlof 87, can have anp Relief .agaitifi'thole that tlaſm by the Deep i 

of 81 2 And I thin there ought to be no Relief; biitthole that clalm Il. 

by the Deed of 81, haue a goon os Equity as well as —_— il 
| c : a 


"Bath 200 Joan: Tas. 


Four 

General 
Heads in 

quſtion. 
1. 


1. Conſide- 


ration. 


this nh ce of Fits ane * ally O2ound of Keller foz ” Plain- 


= 


„ 


os l not mention any. thing ol the Evidence that hath deengi N. 


ſted upon to ſuppozt the Deen, noz now anfwer any of 


2 it 
the Je Dbj ons made againg the Truth of it; fo2 J told pou firit, x 


take it fo2 granted, that it is a good Deed, and a true 


on. 7 hall ſpeak to Four General Peades. 
J ſhall, conſider, whether upon the frame and mannet of 


_ tiffs againſt it. 
.Secondly,.' thether there appears upon the Pint and Depot: 

tions in this-Canſe, that there was any: undue way oz manner of 

obtaining this Deed from the Dune; oz any Tay 02 Contrivance, 


02 Management koz the contriving it in being afterwards, which 
tit, pꝛadute a Ozound of Equity: fox. the advantage of the Plain- 


Parties. that are in this /Caule,''-thoſe that claim by the 
upon that Account hed can be apy Equity railcd in this Cauſe, 


And, 

Fbutrthip, J {hall confiver the Perſon of: the Duke of Albemarle, 
the Fanz Circumſiances he was under at the time of ma⸗ 
this ill in 87; and iuhether by reaſon; of him from whom the 
Ente pꝛoceeds, oꝛ the Circumſtante he was under, there will ap- 
pear any Gꝛound of Equity in this Cale 

The firſt Conſideration J ſay will be, Whether upon: the frame 
and. manner of this Dad there be any ground of Equitp foz the 
laintiffs againſt it. There were ſeveral/ things. under this Head 
that were inſiſted upon by the Councel to: the Plaintiffs; As, 

Firſt, That this Deed of 81 doth- partake of the nature of a 
Ulli, becauſe it recites a Will, and it is made to confirm'a Will, 
and therefoze ſhall be revocable ina Court of Equity as a Will ſhall 
be in a Court of Law. 

Secondly, That it pꝛetends to recite the Will of 7 5, and there are 
ſeveral Miſtakes in the Recital, and very grrat Uartatioris from it. 

Thirdly, That there are ſeveral Dilpolitions different” from thole 
in the Mill, which it pzetends-to-:confirm; © 

Now fo the firſt, to maintain that when a Deed recites a Hill, 
and to ſap it-ſelf is made to confirm that Min; therefore this Deed 
ſhall be revocable-in its nature in Equity, as a CHit-ts at Lam, J 
muſt needs ſap, is a Notion that J never/heard ſtarted hefe. There 
foꝛe fo2 that I muſt appeal to vou, who-are conſtant Pꝛadtiſers and at- 
tendants here, whether it be not a Motion altogether nein. And to 
me as it is a nem Motion, ſo it is very; fine, and ſrems impomibie 
be ſuppoꝛted by any Reaſon, but mut oduce very ffrange'Ab- 
irdities. It is not to me tobe ret onoiled wich Maas re od Law 
0 Equity, as 1 as J * any ot vither. © F 01 


erd with- 
out all . t to the Intent 7 may tumpꝛehend all the Mat- 
ters that hin are any way conſiderable, and fit to be inſiſted up⸗ 


4 4 Thirdly, 4 ſhall conſider the Circumffances and Conditions ot 
e P 
Deed of. 81, and thoſe that claim hy the Mut ol 87. and whether 
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ceaſe; halt have immediate eren daring his Lire? And whereas he 
thought with'himſelf it might not be ko convenient eg lege hrs E 
fate wholly to depend upon a Will which might ko raMy be alterrd, 


i was his Yind.and Intention that it would be nave proze gin b 
[a itt; 


a Deed, whleh is moe permmene 
Next, it is a mighty Strain tomake a Deer tevoc aul 
koz then pon mut firft tet up agamtt that 1 was thereby 
revoked; oz pou cannot imagine, bit that when a Deed is mave 
though to confirm a tk, the Effate limited thereby doth arſe b 
the Deev, and the Till is revoked by the Deev. 'So ft 
ill that is no Mill in Law, and that hail control @ fubſeqtrent. 
Deed which deſtroyed chat ver? llt, which is frange and con, 
There were fome Cales quoten wherein a Deed ſhall control! 
Citl; as Dyer 49. ſt is faſd, Ma Ban makes a Feoffment to the 
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trol u 


Deen; wa Deed 


 lares to a. 


red : 
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you ſet up d 
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To ſay a 
ed that re« 


wal, is 18 2 
therefore re- 
vocable as a 


Will is, not 


agreeable to 


* Reaſon. 


Where a 
Deed is made 
to confirm a 
Will, the E. 
ſtate limited 
thereby doth 
ariſc by the 
Deed, and the 
Will is revo- 


ked. 


uſe of his Mi, which was anner'd at that time to the Charter of 


Feoffment,' that that Will is revocable, notwithffandmgthere is an 


erpꝛels Application in the Deed to that Krill it ſelf, and fo the Ales 


ariſe by the Deed, not by the Will ; and yet tho' this Deed hath re⸗ 
lation to the-@Afl!, that Mit map be revoked, fo nn 
This indeed hath the Terms pit in the Caſe, but in Reaſon is no 
way applicable fo it. When a Man makes a Feotkment, and anneres 
his Mill thereto, there the Deſign is that the Ra OCT, for 
immediately upon the Feoffment, but attend upon the At. Beit if 
a Man make a Deed of Feoffment, and fays-it ſhall be tp tl of 
ſuch Perſons, andfo2 ſuch Effates as in his Tm, ozas he halt give ac⸗ 
coding to the Will, there tho'theWillvoth mentfon the Names, and 
limit the Eftates, the Ales do nor ariſe by the Tf but bythe Deed: 
Fo? tho'the Mill be no part of the Deep, vet when the Deed doth 
refer to the Mill, and the TUM hath limited the Effat is ag 
much as if all the Limitations had been compzized in the Deedv. 
And J take it that a Deed is not revocable, becaufe'it hath an imme⸗ 
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reſerved in the Deed it ſelf. And chat is Hi 


the Deer it ſelf.” Ind that! 2 
Yan makes a Mull, and he manes u F 't 
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dutatco wing to u Power 
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the ule of 


te, it is as 


A Deed not 
revocable 
withour a 
Power reſer- 
ved in the 


Deed it ſelf. 
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Objection It was further urged,, ſoz the Suppozt ok this Notion, 
2 "et aid in Hobart in the Entf at Ormondeg Tüäſe. Che Fate is put a 
little ſhozt in the Book. A 
lle ot ſuch Perlon and 
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an ſuſferg a Common Recovery to the 
kong, and fo2 uch Etlate andEſtates, as 


be ſhould ditpoſe ok, and to, in his tall Tn, This was a Cate in 


Anſwer. 


| ; , 1 


_ there being a Feoffment made, he remains Ceſtuy 


Ireland, and befo2e the Statute-of Ates was made there; and ſo we 
muſt look upon it in England as a Caſe betete the 27 H. 8. and then 

e being a Fes Ce 7 ue in Fee in 
the mean time, ko he hath a Power by Til to diſpoſe of the Uſe, ac- 
coding as is expꝛeſſed in the Deed. Then he males a Deed in his 
Life-time.andgiveth away the Inheritance dethis Ale, and alter wards 
makes his Nil. Nom here is a Deed that giveth the. Inheritance ok 
the uſe amay; and here is a Mul that doth controul and alter che diſpo- 
ſition of this Deed; This was the ufe that was made aok this Cale. 
Now in anſwer to that, Suppoſe it were lo, os Bom Is but an 
Execution of that Power which proceeds from the Deep; koꝛ when a. 
Man makes a Feoffment- fox the ule ot ſuch Perlons, and foꝛ ſuch E⸗ 
ſtates as he hall limit by his Mill, it is not the efficacy of the CAilt 


that diſpoſeth-of the Eſtate, but it Is by. virtue ok the Deed: So 


at the Deed in his Like time was no execution of the Power re⸗ 
rved in the firſt Deed;-which was only to do it by a lll. 


o 


But J miſt ſay this further to the Cale; of the Earl of Ormond; 


that. J vo not take that Opinion of the td Judges, Hobart and Do- 
deridge, there delivered, to be Lam; and there were other two Judges, 
ue and Hutton, that were of another Opinion, and others 
| their mind, and it did not come to a Judicial Relolution. And 
my Opinion is this, that ik a Man made ſuch a Feoffment befoze oz 
after the Statute ot Uſes, he hath the Fee⸗ſimple of the uſe veſted 
in him in the mean time. and therekoꝛe hath a Power to diſpoſe of it. 
Arid ik he doth by Deed in his Life time diſpoſe of it, that is a god 
Dilpoſition,and the Nil hall not controul it toꝛ he is as much Baſe 
of the whole Eſlate, both betoze and ſince the Statute of Ales, as t 
he had made a Feoffmeut in Fee tothe-uſe of Himſelf; and then an ab ⸗ 
ſolute Diſpoſitton--of this Dad doth ertinguiſh and. deſtroy the 
Power. It he from whom the Eſtate moven doth relerve. a Pow 
er in any particular manner to limit any Eſtate 02 Eſtates by his 
Mull, the whole Fe-ſimple is in him, and no Af he doth da to diſpoſe 
of the. Eſtate, will hinder him krom executing of that Power. 
And as koꝛ this J ſhallquote pou but one Caſe, and that is in Lee 39, 
Broad g Caſe: Fine is levied to the uſe of ſuch Perſons, and fozſuch 
Eſtates as the ogniʒoꝛſhouſd limit and appoint by his lat Cc ill, and lo 
the Cale eomes home to this Cale; he after this covenants; to ſtand 


leiten ot theſe lands ta the ule at his ſecond Son and his heirs, and then 


makes his Mill, and dilpotesofthe eſtate therein accoꝛdingto the power. 


The queſtion was, phich oftheſepiſpoſitions ſhould take place, the Deed 


op the e ll was nein ing to beser, refer hen 
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= fir: Fikeo2adithe Deen inter benen deroꝛe they came to execute this 
* power; it mas thera hein that hauing made n diſpoſition of the tate by 
A Deed;tho*byJCovenantto:ftand ſeized; chat (ould take effet,and the 
8 Alill, tho made accowing ta the aeg, e 
1 that J thin none ot thele Caſes! that have been mentioned fot this 
purpoſe axe auplitatie to the Cnſe in Quteſtion, noꝛ at gue 02ptove any 
thing material fozthat which the Plaintiffs Countei intended them foz. 
dn but la they, this Will af e675; Deedof1 68x make but ane Con- Obj. 
veyance,andthen the til that rwthepaincipal,thatſhall govern all the 
reſt. Now this is aa us tion fetehen from the Caurta ot Lam. but very Anſ. 
impꝛoperix applied in this Cate as J think to this Ad being teuoked 
this Derd, is no Conbepante at ali; ber e ſeueral ada make but ane Where ſeve- 
onveyatice; everyone hawits Ufini.aperationtocarryon the main 1 d Gele 
deſign, ' un Leate and Releaſe; theLeaſe conveys the poſſeſſion fo cy. vc, eich 
ears, the Releaſeconveysthe Inheritance to:thepofſelton by tway.of bs irs <i- 
enfargements/©0-aFine and Recovery,and Deen to declare the uſeg, tion o Carry 
make vut one Conveyante, but each perfozns its narticular part: the oo che main 
Fine; conveys the Frechuſm to one man, and upon the Recoverpit is 80 
conveyen to another, and upon the limitation of theuleit is conbeyed 
to a third ali are pꝛepat atory Ads neceſigry tocompleat the Conve ; 
ance of the Inheritance Whither it mas at firſt deug nen 
But hom will they make a Mill that hath no ſubſifance to be one 
Conveyance with a Deed, that befoze deſtroyed that Miu? I cannot ſee 
how, no21s it recontilable with Law ozReaſon;: Sothatfor that mat. 
ter, J think they have no gꝛaund to inſiſt upon this point, that this 
being a Deer relating to a Mill, may be reuocabſe in Equſty as a 
CUill is at Law. But to go on te the net. 
This Deed doth ſay it was made and intended to confirm the 
Mill, and pet makes ſeveral recitals and limitations cantrary to it. 
hp ſuppoſe it were that” ſt din recite the Mill truly, and laid 
the Mill diſpoſed of the Eſtate ſo. ſoz & then adds that it was made 
to confirm the {i1!, but vet diſpoſeth-of the Eſtate quite otherwiſe 
than the Mill doth, ſhall this avoid theDeed in Equity, 02 make it to 
have another Conſideration thanitelſe would have? Che re⸗citing part 
of a Deedis not at all a neteſlatꝝ part either in Law 02 Equity.” Map 75+ of 
be made uſe-of to explain a doubt of the intention and meaning ot the 5cc4 is no 
parties, but it hath no effeſt oꝛ operation, ' But when it comes fo orte rare 
limit the Eſtate, there the Deen in to have its effet accowing to o, Equip. 
what limitations are therein ſet fozth. And that is plain and full, 


without any manner of contradiſtion whatſoever. 1 71 | 
Nom becauſe a Deed is repugnant in ſome part, that is material, 4 Pecd ve. 
to what is immaterial, is that any gꝛound in Equity to ſet alive ths 3 

Deed? Oz make it moꝛe liable to arevocation than it they han been con- bst is mace- 
ſiſtent ? That ſeems ſtrange. Then here are mic retitals and miſtakes, , 
which J take to be miſtakes. ol the Clerk; and all thete mil-recitals 161. =o 
of the ili in the Deed deſfroy the eſten o the Deed; when the mean undi 
ing and tent ion of the parties is moſt manifeſt and clear how the T „dae 

Eſtate hall go? There is no reference in the limitations of, the Deed 

to the Will, but only in the Recitals, and there are miſtakes. Now 


D d if 


| 6 10 | El a ng. 


1 9 — Dara is. 
| = retſtus in the Deed; then thoſemmb-recitalsraimothurdthe Limita- 
| _ibhS/tn the Derde ſo'dethe Limitations iwth2L-Deedhav beet 
3% general rd luch as were beforwneritevto:have ern 
1 then thtte gad been fore ground te infer tha theſe millakey our 
bein koundatien , Equity ta tente thoſe miſtatdes. For that up. 
poſes! the Nera in the Died containing the viſpaſition at the. 
Eſtats'by/'the-wM nee right; am;wdulp colice tuo dati at the time 
of the limifations)rotecity them mem that werg a'mifiake;(that may 
be a $66v-founſſnEquity torelieve agaiall themifſake? . p 
| Vat when vicormes amy by way ol xeital to de diſnoſen by the 
__ * ig ill one wan, a then — mn cxprofs: wos limit ita —.— 
way) the Jatcntton is plaln chat if eus according tothe limita> 
kong in the Dre : und there tan be no fountations in Gnnity to tet 
e BenignztumranmerpretarimmesChiare 
Ed tirut/ And Nuppole there ought to-beamwart vealmozeinmulgent 
ul _ tiiferpxetation of them {Equity to maintain the intention or parties. 
1 5 So that as to that fivif point tonrerutug the frame am manner of 
this Derd, and the tontradimtont ta and mib recitais ot᷑ the Mill init. 
there is noa koundation of Equity to telieve the PlaintiM:againft the 


Deed,unleſs thEpaweeofRevoration tntheDeedwerelegallypurſued; 


86 
Sac nd Con- 
ſide tation. 


The nert chung is whether there be any thing pꝛoved in the manner 
of: ddeaſtiing; it Kom che Dake;/ a moſtgaging oz continuing ot it 
alter it was obtnnen, be any: fotinvation fox Egattg tu relieve 
agu it? Any fov my part J ſee none. 
Ffltſt J doindt'feE any manner of Evidence to p205e any fndiret 
pzaffice fo: the obtatiing ef this Deed from Duke Chriſtopher. 
The mot that eam de made ol it is: but bare nn and ein 
that ir ver dender one tobe 
y they, can you pꝛove the Dnike eber tend it; bur it read 
te dne That is u ſtrong objectton, whemw it is pꝛobed ta be befoze 
Eaitneſſes, and ſo manp; ſure that is but aflender gꝛound ol Equity 
the not reading ok it. ut nothing of ſurpupe, o2-41gtiokaree in the 
| Pipe what be benno; onhit0 —— Willfam 
who is pꝛoved to be the Duke's Countel. was by, and à Tit- 
nols to it. I told pou at firſt Sir William: Jorics's Hand to be to 
the Dꝛaught aum Derd muſt de admitted, betaule J take f6-fozgzanted = 
_thadthis at Lam is a good Dexd! And if Juin not take it foꝛ gaanted 
that that was Sir Winam Jones g hand, and he was .aTitneſs to 
the Deed, J ſhould not tune it fox a good Deed. But Tmeddle not 
with the point of Fat; but tale the Fan to be gꝛanted to bang the 
Judicial poim in Queſtion," tt that it's dan band; anu he is a cut 
nels to this Deed 
Then fecondip; it ma: bo mianiiien that when Duke Chriſtopher 
made this Deed; he vid it with tome defign' oz foꝛ ſome purpole 02 
other, and (0; v imagine that the Duke was at all lur⸗ 
pityed therein, but: thas whew ie may Toure it its 1 to 
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that defign and ** 17 227747 f 
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Dir Temes Swinger agen rhe D thi Düken TBUnckt 80 * 
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unto 5 making of a whenhis owntvitſiage Coin 
ruſe and ontnuthe Dab me Cee de wd 17 
| adviſe: with; ig by at de xrtut imd avian este if 
Ys N men 1999 Spree wen hh he. most cut, 1. 
kt, and then were at His 
Nom A must confefs W t trend ndr meln eh tuhat is oY 
rad in Eauityz-that lt avoiy'a: Deen, whit N 00 De 
Lam. Che Cate af Botlvitle; an W pace}: und NGDerts Hüenttoteg 


222 
Court of Equity: b chat a geeat harming 


ad 1 ante ae Lows; befoz it came tu a Recalutioſt d: 
I-Sailqut:the:Gaſt in chart as it was here in Cdurt. 
. Nobetes Son to chelate art uf Radnegmatrteb the 
6 Mt, Bacviles Bott il thu made u Wil, aid give eater : 
eChild?en at his DaughterirTailyanv'aftec th ge 
hereby he gave ond part of the Ettate tu r. 
nother-part ta a remote Rinimam Je umd mot pralaiß ap | 
Depaſitions of this Cate that this iin was obea ed dear Fra 
ant Ceegraveattote;tharts;Voyrrne gee ürb age pie- 
tences of ſame littte Omtes ot Foiedidſhipany Kcioneſs,-h7 
away from his Friends aud Melattongz awd during bes denne 
id by kalle ſtonies dam his affecttung ums Daughter, kept dim ir 
ec ret places, that no friend might come ut dem, und white he 4 5 
ecreted and; w2ought upon? mas this kau unt made! there 
gave his Eftate away from his Chndto n Strüßger, Aithete pieres 
ofp2atice mere appaꝛent ne toe th vurt at che Hearing ofthis Calile, 
which was Heard by mul Clareridon,/ alerts © 26” 
te Gaunt 30. ee en nf ene all uſthonfitionAy becls 


, 


— —— to renevrag aint ir. But they ſehrt 
ed pꝛecedents, but could find none that would dome up kö che 

Thereupon fo2Difficuity, there was avdice Fübemabolüt ft in the Ha 
of Loꝛds ; and there. upon Conſideration, wagen Dwer müde 
ok aduice tothe l. Chancello) that he wol peed vb/ if c 
ther party,tho'there mere nu Pꝛeredent found ed gern che Jung 
n 8 f i 


who yh never offended, - giwen him cate to 5550 the 

the Bill mas wſmiſſev but che Parties cbt n pa , 
were relieved by the Legillatide Power bydiarorÞpariitiment. © 
nr _ 118 there wan Evidence ofilt ti: ff e Cale, ut 
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that this wu n Wilchtatnen bytamam byp2atice,” and that'there 
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Anſ. 


true, you babe been \0 kind as by 


ny 
= into-the of it will 
be Wrpazed into the doing 3 Pay 
Settlement 


tan duupeztty, and 
A Cour ot Equity; That J think none tan 


chen were put to 
1 


- 


Neater ; (Equuty 
"Dat 9 me 
under ſtand the kin 


y, "ws of a 

applied himſelf: tu the Duke, and told him, It is 
your; Mill ta bequeath me a gent 
of your Eſtate, but vou may be pꝛebatled with on a ſudden oz- 
Artitice: oz other, to alter this Mut of yours ;ativ'pou may 
mae a moge tolemn 
Settlement to conürm this kindneſs hy a Deed ; an pan pyevailey 
to get him to do ft, Suppoſe J fap be ban done m tho J und 
no Evidence in this Cafe ot any REPS ſuppote he had been 
oped in the whole tranſacion of ſuch u Deen, is this unlamtul? 

2:48 it any darm? No, it is very innotent, he might ſafully-do 
t; and it He han opportunity he might pzudentiy d t. But J 
ſay, J find not ſa much as that in this Cale, but this Deed was 
fairly, obtained! from the Dube; whether it was by the Apvice; be- 
fire, oz interpanitian of my Low: of. Bath, doth not appear, oz 


whether: ie were the Dune a aun voluntary Ae, tho! J think it is 


not material whether it was'the one oz the athert. 
But it bath been lad, that when Duke Chriſtopher din deſign 
to alter his al, and faꝝ hat purpoſe ſent foz my Lom of Bath, 
to baing the ill ot 75. which he had in his euſfoby, my Lord ot 
Bath ſhould have ton him of this Deen tod: And therefore, the con 

cealing of the Deed ol d i from Due Chriſtopher is a kind of Fraud; 
and not making -g:diſcovery ot it en, he ſhall not nom take advan⸗ 
tage of this flip, and have the.Effate dy this Deen; betaule if the 
ke Had conſidered the Pzoviſo in the Deed, he would have taken 
eveauat care to have had a-good Revocatton in all the Clreumſtan- 
tes : And; that he did not-ſo-revoke it, muſt be imputen to the 
Concealment-gf. this Deed from the Duke, by the Earl or Bath. -- 
So was the Caſe of Mr. Clare, at the Suit of the Earl ot Bedford, 
which was opened the la Term. 9A man that ſtands by and ſees a 
Cheat which migbt have been pzeventev by htsdiſcovery;hall not take 
advantage ot his own-wong;ond:p2ofit by ſuch Concealment. But 
doth it appear, in this Caſe; that um Lowoe Bath knem to what pur: 
poſe the Dyke ſent fo bis Wiil:;:02 hom o; in what'matinerhe would 
alter the Settlement of his Eſtate? Why mut he be bound to tale 
moze notice ot this Deed ta the Duke, than the Duke himCelf 2 Tt 
was the Duke's own Ax and not my Lozd of Bath g, and iuhy ſhould 
he give him Notice of his own aW? 7 9h 6.4 
ue notice tu anorher, is 


The Rule of Law, when ane is obliged ta gi 


this: when the thing lieth moe in the knamlenge of the lone than the 
other, and he cannot come to the knowledge but by his means: But 
hen one man hath reaſon to know, and doth as much as the other, 
he is not bound to give notice to that other. Per 
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be when a Fat is done; a 


Bath did (urpzize the Duke's © 
matter 402 that there was any 1 
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vocation under futhy Ciroanitlances/þavorh-utude's Meböcattan, 
whore nil the C ircuniſtunven ate not vblervev; is he ſuch an —— np 
ftll'of the Glare as that ſhall p pont the Diſpoſition ? 

2 Nfapyins zfouthar is toter tip /@qutty in direct oppoſition to the 
Law: Foxwhets EWaghutth Teratheo Hintſelfibyapatticulat Power, 
anv:havina Fa! Right ta mie ofichisEfate; but by exactly pur- 
dull an ee Eqcditzepnndr/eflatite' that Right dz Power. 
Legal ꝓpit ugtee hee. ken de Touly, then were there tio 
Redlan tm (niÞþubatiig dye Alu br a Oautt ot Equity: and theze 
the gente Kruſon hehe be obVlifes by'the Rule of — — 
ComtofEtuien, bec uud it ig aw that he hath put upon him 
Aud thats the Equity che lr g Wongation, bec auſd it is 
to he made c his on exproies mp ned Confent, byHhiY Nepzeſenta⸗ 
tus — pete: 1 un that bach made Deen. uheteby 
he has adually reſtraintd melt krom wiſponag de is Ellate ; but 
much o6Taty wart the lame Nenton, that you in a Court of 
Equity — xvod Ererutton of the Power, where the 
Etrcumdances ate not Þeifipcobſerved/pbi mapatiow a Man to re- 
boke a"dolitnitacy! hen there is no Power reſervedto 
him in the Deed la todo: mad that. tale ngen wn be ſo hardy 
ate affiem}107 0125097 ons) 15069304277 71 122, e ee If 
A Man 'voluntaely:maſies a Se ito the uſe of: himſelf fo? 
Life; and artet to other aſs} and re na Powet ot Revocntion 
at all; he cunnot tedo kene no, not in Equity: And che Neaton 
ts the tame as to che Power reſerved; Where it is not pürtueb; for . 
be has uo other Nin hr te vo ir but bg the Power,” and ie is as £505 if 
if he did it wirhvur d Potzer, -unleſs he make vat ule ol ich a ne duly pur- 
Power u ht habatad s m An R Heiner 8 22 1 * 
It will be man keſttyuinconbentent, fa Court of Eſjliſtyhave ſuch did it with- 
a Latitude in Power of Kbbcations Fo it is not ſuficient/to Tap oc Power. 
it is unreafonable u Man ſhould be reffraftied; when a Man will re⸗ 
ſtrain himſeit: noꝛ da bee what Reuton chere is ſap it is impꝛu- 
dent. Innerd, to argue than is to make u Hag ies Pꝛopzetaty of 
his Eſtate, tha the Lai hath made um, that he wal not kettle his 
Eftate in tuch u manner u he plenteth tb ö wer fo2 hiniſelf ; a Ban 
at th's rate is never mant or his Eſtate; ve makes che firſt Settle- 
ment as'Dwnier; and itiis uo mattet whether he hath a Realon fo? 
making it bꝛ no, Net p Jatioſſe volüntas; bit then when he hath 
tu done: bord Luut d Ruafon bim bim ko ublerbe it, and there 
s 0 Realon mu Contcot Ggaity to avoſd it 4 . 
J muſteviifels,0Omrig2of Equity wound ab to do, i „ 4) 
they wereederamifie intuthe Ulifbom and Prudence of en, in inf 2 
diſpoſing" of! their Estates and f they were not vilcreetip, but fool. f, Tegel. 
1 done; theretoꝛe to tet them aide there would need mode Cohrts iy Campo: ln. 
«f Chandety bag wert au to'viſparch*the Buſiciels of Eqaſip in „ e 
this Pott Bat be d — v2Fiwile, K he be legally Conipes nis on Pig 
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diſpoſe ol it ſo diſcreetiy. as a Judge n a gent Later mould do, 
there is na Reaſon Equity Gould interpale to alter it. 
Beſides, there may be a bery good Reaſon foꝛ a Man to put ſucha 
Reſtraint upon himſelf, andfoz a Wiſe Man ta do it tou; foꝛ a Man 
may know the fraſity of his own-Temper, bon apt he may be to be 
 Curpzized and p2evailed upon ta male a mecipitate 02: inconventent 
(Uill, Settlement, or Dilpoſition of his Eſtate. | Mom to reſtrain 
this Infirmity which J bave; and fo-pzevent an Juconveniency that 
may ariſe by wp-diſpoſiug of my Eſtate upon a Surpftze, J will re: 
firain my feif, and ſettle my Eſtate ſo and ſa, that it there be a deli 
berate Intention in me to alter it, I map ſolemuly execute ſuch In 
tention; J wili-therefoze have ſo many CUlitneſſes, andthoſe of good 
Quality, that, if they find me about any ſuch adtian, may avvile-me 
that map be faoliſh; ; raſh, 02 pejudigiali;*Fox that 
bzing my felt under ſuch and ſuch Reſtraſnts; 6 0 207 
And when we fee a thing done that may have a good Reaſon given 
fo? it, as there may be fo2 this circumſceibed Power, to reſtrain from 
raſh; ſudden actions, it is to be pꝛeſumed that it was done upon good 
Rygaſon ; and ther efoꝛe the pretended unreaſonableneſs of ſetting the 
Owner ok an Eſtate by himſelf,; mentioned at the Bar, is no Argu- 
ment againſt it: Foz it may be rather (and that is rather to be pꝛe. 
ſumed) upon very good Neaſon than upon no Reaſon at all. 
No I think it was never-yet determined, or ſettled in a Court al 
Equity, that a Reuocation that did not purſue the Power was good in 
Eauitp: It has been ſettled and decreed not to be good, and that is the 
gende ad Cale of Arundel and Philpot, whichcamefirſt into the King's Bench, 
y5i/20s Caſe. and then into Chancery,andafterwards-intotheKing's Bench again, 
and there it had its Period. A Moman makes a voluntary Settlement 
upon a Friend, with a Power to revoke upon the tender ol a Guinea; 
and upon ſome falling out oꝛ Quarrel that happened between them, 
ſhe makes another: Settlement upon Arundel: At firft in the Kings 
Bench tbey could not pꝛove the Tender ol a Guinea. and ſo the Re- 
vocation was not good at Law; ther etoꝛe they come into a Court of 
Equity to be relieved. It was held that no Relief ſhould be had in the 
Caſe, altho there was a Pꝛoot of P2ovocation given, a Quarreling 
and Falling: out, and ſo there might be ſame Reaſon to revoke, but 
no Reaſon to revoke otherwiſe than accowing to Power: So the 
Bill was dilmiſt. After wards upon a Tryal at Law, that Matter 
was ſubſlantially pꝛoved, that in the hegt ot the P2ovoration the 
Guinea was tendzed, and conſequently a goon Revocation; andthat 
No Revocs- J look upon as a full Authority that there can be no Revocation in 
h char f ner Equity where it 8 not a gon Renacation at Law, unleſs-tbere be 
good tre, N particular Intention in the Party to revoke, which he could not 
daneben gie effÞi purſuant-to the Power, y Fraud o2-Accident, t. 
int 4 The Caſe of Thorn and Newman J take tobe gov at Law, and 
* 
Fraud or Ac- oze to be ſure good in Equity ; There was ta be a Tender of 
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the day, = not the place, und necepted. hm werben un 
Condition ta pay money at ſuch a day ann plate; the money be | 
tendꝛed to the ]Peefonsmt the day, cho not at theplace, thut Wender 
to the perſon is good, being a Caſe ot mont, but iris not ſo ' 
Collateral Condition fowaging'sf aiip-otherthingis! And the ſt had 
not been in that Cale good nt Lam; it might be held to be Horden 
Equity upon 8nother1arcount's/becouſe, ther e tuete Chiidxen in the" 
Cale, and it was to make poviſien fo? them. . en 193.57 
Mom J da achnamiedge that u Power of "Revocation! not well 
executed at Lam, may be in Cguuty in fame other Caſes: ag pete 
a man having ſuch a Power has u real intention to revoke, and his 
intention, is knawu, but be is menenten by a particular accident, 
and lur pꝛiz en iuhen his benign was lo to du, but he rb nat pet | 
kom that deſign, as by reaſon of'Sickneſ(s;:'o2 that it was to 
be done in a place where de could not go. It anp aretdent-. 
. intention, un wall be locht upon as goon, any! thai! 
Feten. 288 7 0113 nt 1 
Blit now in this Cute ut the Dune ot Albemarle, it voth not 
pear that he had any fuch intention of: executing His power. 
is true, he made his tit, which is a fuite-contrary — 
of his Eſtate.. That is an Euidente ok his intention to mike 
a new (Ait, but nat to renate the Deed ; he was no way 
hind2ed by any accident 02 irremowaule Impediment krom 'tre- 
cuting the power accowing to the Eircumſtames. Pe was in 
the place where beſt of all throughout England he might have 
had three Peers to be Mitneſſes ot it. "The Wall was erecu- 
ted in London, at Sir Robert Claytoti's/ houle; und there wete 
then two Peers in the hauſe; 'Thetefoze' fince He han an oppoz⸗ 
tunity to do it well, and would not vo it, this can never be 
conſtrued a good Revocation in a Court of Equity; And J Apſurditie“ 
nite ule that any _ confituttion would induce many elk char might 
itfes.: o:, cath 
Firſt, It is to let up a poet in a Court of Equity in ditet 
oppoſition to the Contts-of Laws and ſa let a man looſe in Equit- 
ty foꝛ no other reaſon, but Decauſe- he Hath-reftratned Wane at 
Law, by a Law of his own making. nete 
Secondly, It is as much as to; ſay, That becauſe a man may 
diſpoſe of his. Eltate-one-way by Law, thetefote46'a*Court. of E- 
quit he ſhall diſpoſe ot᷑ his Eſtate any way.” That is a very frauge 
but a true conſequence of this Daſtrine, betauſe a man ſetties his 
Eſtate. ſuch a way. with luch a power to altet it in ſuch 4 
therekoꝛe he thall do it any oy t this rate Tenant in Tail 
viſpoſe of his Eſtate witheut a Fiat in Equity, betauſe he mi 
ve done it at Lam with a Fine z fon gde um Equtty there is in 
oth Caſes. So a Coppbolder or Anperitante may in Equity vil 
poſe of his Eſtate without a Surrender, eeaule pe mi 
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" It wert to enable a man ta gtbr away wh awye 0 | 


in him; koz he has no more in him than atcowing-to the powet te- 


ſerved to himelf; A And, i Rn 9 ns neee e a 
Fourthiy. It is to fruſtrate-the intent and dellgn of all Settle. 
ments whatſoever:; ſo that J think chere is no reaſon at all for 
this Court to let a Man tools; chat has thus 'reftraines Himſelr, 
unleſs. there de ſame ſpecial teatan in the particular Cale, fo2 the 
ſake of which a man ought to have his Gale vary*fromithe ordi⸗ 
nacy Rules. inen enn eee 

Chen let us tonũinet next the Circumſtunces that the Dune was 
under at the time of'making this Mill; vou thas are fo: theJSlatntif 
ſay: that he had kozgotten this Deed, ann ther ekoze it being an old 
and fozgotten Dees, it ſhali nat have anp begard in a Court of E. 
quity, it not being taken any notice ot by dhe party Himſelf. -- 


Feen J ppay conſiver- whether the Ebmwente does not ppove the 


quite contraty t ft was a Settlement mae very ſolemnlyʒ it is very 
welk ntteſted by ix-Caitneſſes, Peridns ol conũideration; it was done 


with deliberation, and done but in 81, the Mill is in 87; it is not 


to be preſumed chat the Dune did oz could koꝛget a Settlement ſg 
ſolemnly. and veltherntely exetuted. J ſay it is hard wee it, 
but rather the contrarp; that he din not forget it. 

Beſides tho he had foꝛgot it, Sir Thomas Stringer who was ſo 
inſtrument about this CU had not toꝛzgot tit, tor he made an Abſtract 
of it about that time with che very date in it. and J take it the 


memo of the Councel in Weha Caſe, is the memory of the Client. 


Dukes « 5 8 that he _ make. this ſtir and doe h 
thi 


Suppoſe a man make a Purchaſe.and he carrieth the Deeds ol the 
Title: to Councel, and he eſpieth a truſt in the Deed and acquaints 
his Client, and pet he will purchale, ſhall Equity relleve? It may 
be the Councel overſeeth this Cruſt, and the Purchaſer is called 
to account about it; ſays he, Jchad no notice. Þ knew nothing of 
any ſuch truſts J am a Hurchaſer fo? a valuable conſideration, and 
it dught not to affect me. But then they come and pꝛobe that the 
Deeds of the Title were carried to Counſel, they ſaw this traff ox 
had an oppoztgnity to ſee it. Jtake it; notice to the Councel 
is notice to the Client. and the man that 'paid'the money muſt loſe 
the Estate : So here Sir wanna mentow s the Duke 9 
ie. | 

But pay: bom comes it to paſs that forgetting of 4 Deed is a 
moGnn to revoke+1n Equity? Muſt the'goodneſs and validity + 
a Derd depend upon the memo of him that made it? Mem 
ſlippery. but a Deen is permanent, and made to abide fo eber. e, 
cauſe men art apt to fozget» what they have done, therekoze whall 
their Derds haue no moze:offeEin a Court ot Equity than ik they 
had never been dane at al? Chis J cont̃eſs is very new und ſtrange 
Doctrine to me; ohen a thing once comes to be put into wilting, 
we fap it is never-forrottensiTtera ſcribta man e. 

But then truly hep ſuy it in inronſittent tuthj the ponolt bf the 
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'Hondur" fo? him, and pet not intend to revohe this Scttiement 
that oed in the way. The others they ſay, bew iu conſiſtent 
with the Duke's Honour to intend ta reve ke it when thert was ſuch 
a Friendchtp between the Dube und the Earl, ſo many Ser viceg and — 
_ Obligations: perkonned by the Cart. ſuth a truft and ranfinenterena - ; 

fed in him evento cht laſt, as it's pam there was? How comes 
this to palgis But to it 19; they art Aus very much int onſiſſent 1 
tonkercs. But tos perlons honouts i ging ol Cauſes we n 

* at Mb to do with them, i ie en e eee 
part J fee no — Bond thot the Duke b to 
Ati! his mind as to ni Lo of Batüu there is no appearance of any 
unkindnels oꝛdiſpleaſute conceived bythe Duke againſt the Earl, but 
an intir? truſt and couſdence to the very laſt, as is evident by the oꝛ⸗ 
der of the Keys'of the*Evidence-Roomto be delivered to bun — 
he went away, and to confurt with him upon all Decaſtons. 

Bit withal, J do not know what the meaning ok it could be, 
if he really intended any effect as to the TUill ot 87, which: without 
all queſfton is well proved; and were it not koz this Deed, wauld 
be a good diſpoſition of che Eſtate, Pet tho it doch contradick the 
Deed of 81, J cannot but take that'to: be a very dan Deen, and : 
not to be ſet-aſive by this M. G3 1D 

J have nothing further to — Cale, noꝛ are we to make Concluſion. 
pꝛeſumptions, and then to make inferences from-thenee, le are to 
judge upon the Fact as it appears in the Depoſttions which are 
plain and clear, and upon thele we are ta determine our opinions, 
and nothing elſe that is Dark, and that we cannot come at further 
than Conſetutre. There have been other things da d in the Cauſe; 
which J omit on purpoſe; - becauſe'J would mention only thoſe that 
are moſt material. Upon the whole matter; Jam ot opinion there 
oticht to be no relfcf in this Cale Me Lom of Bath 1 and W 
that cial by the 77 0 7 81. Raser er In u): 
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-- Shaft tick take e thee Cauſes ſtand in Colter; any wh 

are the parties in Judgment bekoꝛe the Court. 

Pere are three Bills, one in which the Durchels ol Kibemaite The Ciſe. 
was Plaintiff, and ne the een my L 82d of Mountaguè is it lies * 2 
allo Platntiff againſt ny Low of Bath and others Dekendants, and (vera bills. 

this Bill ſets at the late Dune or Albetnarle's Warriage-Settle- 

ment, and his i ot 87, with the lolemnity both ol pꝛeparing and 

eretuting it, and doth complain ther the Ent kek Bath ſets up and 

ther Ain, and a Deer in 75; and 81 whereby he terus to fruſtrate 

the diſpoſition of the Duke s Eſtate by the Mill of 87. And the Bill 

doth alledge that if any luch Deed was ever executed by e 
pol 0 Ar 
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let aſide in Equity; tho! the power of Revgtation in the ſai Deep 
were not firialy purſued; becauſe his intention appears to revoke it; 
and diſpoſe of the Eſtate" otherwiſe by making the Mill in 87: and 


 bpecifieth Legacies given to the Dutcheſs viltharged.of wn Buben 
Debt. enen enn, 


which complain ot my Lo ot Bath; and the others ſetting up this 


the Plaintiffs, and the Carl of Bath, 9 iſs Greens of 
Walter Clatges, to be Ofkendants to tr > the Ti 60 


0 they ee tu Honbt und do not admit) hey belleve 
the ſame was impoſen upon the Dune by ſunzize, ann not fairy ob · 


tained, and by fraud were:concealed from the Duke, and ought to be 


ik it ſhould not be ſet alſue, chen the Dutcheſs, ought ta hape the 
Lands limited to her by that Deep, and the Rent-Charge of 2000 l. 
a year, over and beſwes the Jointhre-ſettied-upon the Marriage, and 
confirmed by the CU! of 75. And the will or 87 gught to ſtand 
good as to the Perſonal Eſtate and Legatcies therein; am ſo pꝛap- 

eth ta be pꝛotecten in the enjopment o the Perlonal Eſtate, and 


+ Thrre is another Bill bzought by Chriſtopher and Henry Monk, 


TU ot 75, and Deer ot dr; And I thtun in the ſame wos, oz to be 
ſute, to the ſarnie! effeft with the athet Bill, and pꝛays that both 
Wil and Deed! map de fer aſide, and the Plotntitls maß enfar the 


Chen there 48 a thin Bilt ot my Low of Bath. chr. Greenvill and 


Sir Walter Clarges, in which they let aut the Tilt of 75, and the 


Deed of dr, und the tontinnance and conſtancy of the Duke's 
Friendſhip and Truſt to the time of his Death, and romplains 


that the Dutchels and other Dekenvants ſet up the (Hill in 
168% and do pertend that amounts in - Equity to a/Revocatio 
Or the Der or 81 5 Aud this Bill pꝛapeth that the Perkonal TE 
fate may be ' applied to pay the Duke's Debts in diſcharge of 
the Real Eſtate, which they pꝛay may be confirmed ta the Plain 
tiffs in that Suit, and a diſconery of the Writings: about the 
Real Eſtate; and that they may be brought int Colt, und de⸗ 
livered up to the uſe of the Plaintiffs. 170% 
Theſe Cauſes - were firſt heard bekoze the Lows "Cottmitio. 
ners, lo long ago as the 8th of July 1691, then_was there a 
Decree made that the Perſonal Eſtate ſhould be accounted foz, 
and applied fo2 the payment ok the Debts ; but befoze the 
Court would deliver any final Judgment as to the real Eſtate, 
they oꝛderen a Trial at Law to be had in an Ejenment, where- 
in the Dutcheſs and Mr. Chtiſtopber Monk were the Es. 4 
a _- 


the real 
(ll of 


J 
2 


F 


Eſtate, and the Plaintiffs were only to dhe e 


87, and the Deed of 81, ſo that as the Dekem ght upon 
the laln Milt and Deen might be fairly tried nd All, Erhibits 
were to be left with the Dalter three b Tiecks. efoze the Trial, 


oz ether are te inen, tak#Abſtratts nd Copies, a he xi 


« e'.4Y 0 * * * 
8 fit.” 30 2 18 15 3 ee 42 br! N =; Til. 1 76 76 
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— "Den n the wid sgi mus t ae g 
2 an upoſt dnt Erönfe Fer 
did paſttd fo iht Deu in toe Bftäment; = eh Bath 
upon the dan Hat¹ u Durd ot S Aer the Ts 


a Pear and a half ſince; At that es was: 1d E 
ane of The Gr, nt mo tinte u 
the Coum ei had bern grata (everadDa 
conſider of their Wagmen ; a pee 
antes hy the) mine Vt 


Comp 
Bat aft 
Int. 7 
ors of Mounts: 


n 


delayed til! the late Hearing beko £Colirt, amrey'vy 
the Junge, ho h u eo : 1 
Cauſes fand fo2 the Opinion of the Court, upon oh 
de ſPtravivig®and/]Þ1oot8/7and/WhAVHLS* beer? ww largely 
uppen ou giert 25 17999005 eim VeYtge 3380-3 121 
Upon which, the Avthi# being viva ker the Defendai n 
muf tale tas my Lone the Judges have aiready . 
only that theſe Deeds of Leaſe and Releaſe, of the 1 5th and 
of: Julygid u were mu ſealed and executed by che late * 
bamarſe i but a they! mand eil in közce, ane Uebe 
Law; fo2 if they had not been ſo, the Uordits ehe doe pose Ve 
an it ung m che. Des 1 
-Theref0ze.pas that mut be tahen ko granted, thut chel ri 
— 1 Law; che og ig utker at preſent ko the 
tür Court! is,/ Whether upon che Debate of this at te 
ful ctent Ground in Equity to: this & vürt to intetybſt in the E 
ſo as ti ſet uſive:theſe Deedg as ot gend in Equeiey;s ox tebo 
by the (Unt ut 87, 9nd And Wa As to the att: BE 
Nurffſon, '\concluve-nysOpinton ode lame Way: with my Lo2ds' A 
Judgen that hade velchered dheirs beko ze. Ng 30A 1336.9 T05 
And wmith:reſpet-to Hhis/ Matter, J wall here ae th 
Parties are in Judgment bekoze the Csurt, and that ha n 
alle den ad Atalons nab SοE‚g to indure Xhs 2 five 
this Deed. in wusty 1501 enge 7707 G7 zan 736 
>. Dres nd: PurCH ner um "thy Cf ne Crodttoz n Child ui 
den Lꝛzbut all the qnurties cla hy Voluntary Convepgncre 
the ond liderund the dehrdiz id that at leuft they fand 1925 
there'be ꝛuny 1Citrumiſfantes! ap te the 
weig hto att un the Part of my Lond vr- 
There have been ſeveral Things inſiſted upon by t x Corel 
the Nutcheis and r. Man ag bnd whereon Wit Would 
find thatvEmvity: which! hold impeach this Deed ot 872 


ment tutt them as J'appzehend e a0 Flom op 
ag Jcany/avoty being tedious 12 1 / N ute unnece 
what has dern alreaue ſain, 7 een 
Fitz It has been'offeven;! that this Deed was 
e T9 6 309 dn £3500 eng ene 


fn 


$115 — " Decandly, 


en cone: be hearbibignit defodeHELdiDÞ/Tortlniontes: 127 


"Res 
. Arombaes, "the Cimſp hath 97 


Ni 


Grounds 

fer'd for 6 
peaching the 
8 of 81. 


2 


NR 


The 507 
55 Matter in 
queſtion. 
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Know the true; . — voi it were not roncea 


pet it was utteriy foꝛgotten by e Dult, 
2 — 72 Why ſufficient Care _ not; taken 


I W e luch a rr invert may be a good ground ku 


Ha Mangas Cale. 


* If it were 02iginatl obtaitted,' —— 
5 and concealed from ide Y — that he — not we 


n — 

it thous bave ben. 2 16 | 3% - - ui! 1 5 1 * 

though the Polver of Revocation wag not 

„ vet his. Intention appearing: clearly bee the 0 
wie, it een e eee ene 30 

. CN eee 82 

ng 0 

14 n $53.05 015 op 3 

yother thing, was, that jobat the Duke had done, amounted to 

vocations; fo ii 302 eee Wind 


40as-8-neneralTruft; and the Due rem 


* 
* 


F 


that 
Owner of the Eftate, and might charge it as high as he pleaſed-co 


a e utmott value, and lo being abſolute; Maſter of the Eſtate, his 


ſequent viſpolition ot it. be d wh Milt ought ta be made you 
Nn : n en 163) 36 $03: 030? 3511 ting 
; There are many things accumulated together, and ſos male the 
125 but it is beſt;to..contider them feveraity, if we wou 
ow the true weight of them. G1 11330 Jon gad 4302 33 $03. 209 x 
It is tkue, it is charged in the Bill tönt then Deed was obtained 
and Surprise, and that it was concealed tam the — 
gotten; by him, and he had an Intenttan to rebabe, a 
by pes 1 | 
what is charged in the Pi But whoſoever reads oder theDs 
ns, will ſee that the End they amd at, was; ta attack the 
eeds themſelves as falſe Deeps, and not truly executed ; dut that 
ring trye tryed at Law, and the iu and:Deeds: verifienhy a1Uerd(® 
Councel have attemptedtamwake uſe of:the:fame;Evidence;and 
read. it alls on at leaſt the rate pott of it, as Edidentent Sur. 
Mie and Circumpention. 25 103d 303 7! i 33k £91 f 
But J think that ought: ta be well conũdered by the Cumt, bu; 
we are not to found our Judgment upon that .Evivenee,c which, if 
it be to be regarded.at all; dim amoumt to no moꝛe than bat was 
fuſifted upon, and which is positively contraditted hn the Gerdid: 
As to 8 and Circum vention, it muſt be granten me, that they 
are Things not de preſumed;; it is all denied in the Anſwer; 
and the Pu mult ey ON if it be tu be regarned de the 


Co + nn 14 Nur I 
2 "Now, torthis: woꝛd (Surpaize) 


it is a/wewor a: neneral Signifs 
ſo general and ſo uncertain, that it is impoſũie do ix it; a 
Gays ſurpzized in every raſh and indiſcreet Action, oꝛ whatſoever is 


Ut done mel zs much Jubgment and Conſideration avitoughtto by: 


*But J ſuppoſe the Gentlemen who ule that ion in this Cale, mean 
uch Surpue as is attended and atcompanien with Fraud and Cir- 
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aide n D Wodan d Equity, um a en Tainan Times ; | = 
but any other Surp836 never was, und hope: nelut mill be, becauce —_— 
it will introduce fuchg'wily Uncertainty in the Decrees and Jung- 3 
ments of the Court, as will be of greater Conſequence than the 
Relief in ang Caſe will anſwer koꝛ. Wa 209.14 At. f gt 31 —— 
They lay this Surpize was made but two ways, by Matters 
OE in the Deeds themlelves, and by: Circumſtances'in | 
nriſe uut oc the Dees „ 1 
- Asto the Pareers that appear in'the Deeds themile1ves, they q 
e ee 1 | 
irt, pat it 18 erveeſſen in the Deed of Releaſe that it ts Objections | il 
mdr in e e daß ' which is inſerted through: r 
| Nun id a uin Si a UITHEIDGS 3 HTS | Na iy 
hen chat it fs imported to be tap the:Confitmation of the till, 
when in effeck it doth fully revoke it, becauſe there are no Limita- 
w_ LINE but/fuch as vary kram N 
Oben acuh the Legacies in and ren 
ſelf defeats the Ulf. [1210 14038 03:0»; 1; 1330 Mat. 0:38 II 
That as to a great Part of the Ettate, the Deed limits it to my 
Lod of Bath after failure ut Ilie Male, excluding che Daughters, 
i re l ur after failure ol Iſſue gene- 
if 19 * 4411 4 4655 Min, at 111173 dh 
- That the Pꝛovilion in ho Deed foz the third Son is inetfrllual, 
becauſe:the Duke han not Pomer to lettle it . 
That the Power o Revocation fs untealonabiy fettered, and the 
Covenant whereby the Duke, who was then very young, is obliged 
not ta revoke: the Mill, is a derogatow and illegal Covenant 
And the unskeilku Phzate and Language of the whole Conbey· 
ance mut he u Demonſtration that Str Wiltiam Jones was not im- 
K e is pꝛetended; thele ate the Dbieions to the Deed | 
0360 © 247.3057 34, | minen 13130 I! 
Noln ag ito the Pilreritals, as my Lo:d Chief Juftice-has ſain; Anſwers; 1 
they will have no Infitente upon the Limitations; becaufe the Reci⸗ 
tals in a Detd ate not made the Meaſure ot the Limitations in it: 
Beſtdes;as J appꝛehend , here are none ut thele Biſrecitais which are 
of that nature, as to am on the Dutze into a Biſtake in the favour 
of my Lom of Bath, toꝛ the Retital that the Dutchelg han a much 
greater Eſtate. by the Mill than ſhe han befoꝛe. as the limitation of 4 
Dalby and Broughton (@ Life; hen it was but during Widowhean, fl 
this might tend the Dude indeed into miſtake in'favour of the-Dut- i 
cheſs, ag it vid; and might haue inducen greater Limitations of the | 


fametkind; but never to the:abvantage'sf my:LowofBath, hn mas 1 
to come in Remainder: lo that all the Antetence that can be made = 
from thole Wiltecitals;' is only that Sir Thomas Stringer, who ber =_ 
is apparent in Pꝛaf) view: the Deed, was a careſeſs Man. ? 
"Then they ſay the Uariation-of the Limitations: from thoſe.in 1 


the ill, Gewerh' 10 l rer rer to con · 
2 as to chat, 336293 en 03002200) ee kit, 
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- zBits, SuthTractafton in a Þ2oof: thatctbe:Duke,:beciveen-the 


time's the lin, any; vhe- time of. the Deed; had alteren is Bing 
an te thoſo-Partiiuldes;i ine to carry it further, I ſeeno:Reaſon in 


the ani 130Þ30tD . © 1GHr 
Next it hath ben obſerved, that tie Mons of. the:Deep which 
purport the: Ene it to de:tor the: Tontioming: of the it, mutt 
plainly in Keafortinſer to the minttpal Deſigns aof the Sett | 
which was to diſpoſe of his Eſtate ta my lo orf Back; anvithr neat 
kot his Ketations; and not to refer. to. any particular Limitation 
in the Mill; and that it doth lo confirm the Wil, as ta gs main 
piitiripal Limitafforirof: the: TUtH;; is plain: and it doch appeat by 
the very p haun ol the Deed; 'that beſives the confirming: of the 
a he did mainly deſign the ſettling of his Eſtate. 
hen let us toner the Differences an point of Limitation be⸗ 
tan the Dad any the m mãnun. „nn 
Firſt, Chey ſuꝝ in the Dad, there (8, annſtate mitem to the 
Ditke cu Lite 3. which is not in the Mill. that is pꝛoner in a Deed, 
but would have been abſurd in a Mill which is nut ta takeceffen tin 
after his vet. Nöef 3953798 5 67 86. 360.9 
den to; that Mattation in the Limitation to the Dutchelg it ig 
not material in point of value, hut fog duration tu the Eat and it 
was a reaſonable thing ſo to make it; fo2 ſince he did intend tu 
chargi his teal EXate with great Legactes, it had been inmaſũble 
to have ſold any Part of it that had been under a Rent charge ot 
6G l. ann thevef6ze it limits I and of that: nalur. 20⁰½⁰ 13.5 
A ko the Limitation af Norton - Diſney, ubich inded nis ta the 
Wvantuge ot um Lo ot Bath, and tis the only Aartatian ſrom the 
Tull which is to; koz with goſpett to the Eflex and Nonthern E Hates, 
my Lo has but d Remainder after: failure. at Jſſue in general, hut 
in this it is after fatluce at Iſſue Male.. But then it as tu e conf; 
dered, that the Þonour would fail upon the Duke 's death without 
Int Male, and he vid intend and deure that the neu of Duke 
S Albemafſe ſhauld come to mo Low: of mah: mis Father bad 
gone ſo far in it, as to pꝛacure (a M⁰miſa a it under hs Sign- 
Manual by Ming Charles che Set ond, and at the ſame time he hau 
an Effate dt 1 5000 1. a Pear ; nu then it became him well that ſuch 
a Part of the Cute Hoidd/:go with:the; hondur ?- 0 
2 to that Dojenton, Chat cheteby theta mas na M⁰ν¹,j,u made 
ta Daughters, it were: inderua very gitat aue; if inden there wert 
nd Mioniſien at ali foꝛ them: But tt means in moꝛe than that it h 
left no Sons, thete mau de un anni Hunon out ot the reſt ot 
A Ulkate de Daugptergs ai inelfeit-itxs/upen;theparriage: 
Soertlement aus the Cu af 5% 340 thnt ik it be an gument of 
Surpue as tothe one, it the ume tothe ate 21007 199% 
Then ko! thats[Noviſion chat is made aut of Rothexithioup;Nor: 
t Diſmhey, ſbahe Chir Sou; it muſt he ammitted, that ng tu my 
Low Due ind m the Witter, it nne ineffegualy hut chern 


can be nothing inferred from thence, but that there was agree 
NT 4 | Negleft 
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Bath dend — 


R 
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 foſettley! it Tak that it touly "not, 01 was not legally to be diſpo. 
lf bp UH. 


Indeed it was ſaid that there were ſome Articles made with 
Pride about that Matter to carty the Effate acco ding as the Duke 


wer 


ſhauld direck; but thole Articles cannot anfwer the Dbjetfor, fo: 
they were made three Months after the Mill, and then they were 


made with a wong Perſon, and lo ſignify nothing. 
It has been obſened, That this Deed pꝛetends to be fo? ſecuring 


in the DbjeXfon ;_ fo? it confirms the Wut certainly as to the Le- 
gacies, and voth-create a Truſt fo? perfozming and paying them: 7 
Indeed by a ſubſequent Ac, (viz.) the Mill of 87, there may be an 
ie 0" made; Fe that is no Argument againſt this Settlement 
IL 

CTheae was ider Objection made, and that was, That the 
Power of Revocation was unteaſonable,-eſpectally back d with ſuch 
an unteaſotable Covenant not to revoke : But as to that, it is ta 


be conſidered what the Deſign of this Settlement was; he had made 


his ill before, but he thought himſelfunſafe under that Diſpoſition ; 
he was under Appꝛehenlion of being applied unto, and impoztuned 
to diſpoſe of his Eſlate otherwiſe than he had a mind it chould go, 


Legacies in the Will of 75, but defeats them: That is a Miſtake 


therefoze he intended this Settlement as a Guard againſt any Sur- 


miʒe of that kind; and that being his Intention, if it had been on⸗ 
iy a general Power of Revocation, it had been no mo2e than what 
any Til o2 fubfequent At done by bim would have effeted, but that 
had not anſwered his Meaning. 

And lo as to the lalt Covenant in the Deed, which they call the 
Deronatow Claute, whereby the Onke covenants not to revoke the 


Ci otherwiſe than ag afo2cſaiv,' J take it, that doch impozt no 


moze but that as to the preceding-part of the Deed, he guards him⸗ 
ſelf againſt Surpzize as to the Real Eſtate, ſo he doth here as to 
the Perſonal Effate. And though it pzove ineffetual at Law, that 
is not material as to the Jiitention of the Duke. 

The last Dbjcition upon the Deed, is, the penning it,” which is an 
Dbjetion that is to ge through the whole Deed; but this Obje- 
dion goes further than the Point fo? which it ts allev&ed 5 fo2 if it 
pꝛove any thing, it * — ft to be à kalle Deed: But fo? thi 
J vo not find it ſo much as _ that this Deed 


9 


Other Ob. 
— from 
ircumſtan- 

ces out of 


the Deed. 


Anſwers. 


2 * Si Nom 2 my Low: o* Bath indeed; "TIE that 
was left fo the Care and Condi ok Sir William Jones; but 
as to what appears, he was onlp concerned in the JPaoviſo-:- For it 
is very good Reaſoti to believe, when de ſays: [Lapproye;of, this 
Proviſo] he dh not refer, his, pig to-any-other-Part ot the 
Deed: Aud indeed any one who knew o temembzed him, will think 
that he concerned himſelf with no other Port but what he- ſet bis 
Hand to the Appꝛobation of. - a Ths 7 We #4 5 ht T9307 1412" 
J have taken notice of thole Dbjetions: and Irguments: urged 
the Councel, which, taken altogether, ſhould innuce their Gꝛaund 
Equity from a Sur pꝛize in obtaining this Deed ;. but; when they 
are ſeverally conſidered, they feem __ to of uch weight as is 
contendtd fo. TY Dat u £51368 

Put if the Objeitions had ban! mozz in number, oz of greater 
Conſequence, yet let the Deed. be never Co. ill, deal, and 
ſtakes and Wiſrecitals never ſo manp, and the Diſerances ny Li 
tations in the Derd from thoſe in the TUill never ſa many too: Pet 
if this Deed were really executed by the Party, all this mill not be 
a ſufficfent Szound in Equity. to ſet alide this. Deed. And the 
Councel fo2 the Plaintiffs were very well aware of this, and there- 
fore they go to other Circumſtances out of the Deed; to ſhew this 
SurpA3e; 19 far as J can. obſerve, the Objeckions upon this 

oint are Bye 
* Thit. there is no Pf. of any previous Diregion fo2 drawing of 
this Deed, there is no P2oof of- the Dzaught 02 Deeds being read 
to the Duke, no Cotinterpart was executed, the Truſtees were not 
acquaintey with it; there was an Eſtate limited to: Sir Thomas 
Clarges, then there were great Differences between the Dune and 
him it is not ſubſcribed by the Duke's Councel, as all Deeds exe 
cute by him uled to be; that it was not.ingrofſed-accowing-to- the 
Dzaught, and that in a very material Place; fo2 if it had been ac⸗ 
coding to the Dꝛaught, the Duke had been Maſter of the Eſtate by 
a general Truſt; and if it were not peruſed by Sir William Jones, 
02 he was not a 'rUitnels to it, then ſa far as Sir William Je 
was ſur pꝛizen in the Matter, the Duke was ſa too. 

Now as to the want of Þ2oof of any pzevious Direftions fo? this 
Deed, that is not ſtrange after ſuch a length of time; Sir Thomas 
Stringer, who dꝛew it, is dead; four of the Mitneſſes to the Execution 
of it Err dead too: But the Pꝛelumptlon is very ſtrong, when the 
Dꝛaught is of Sir Thomas Stringer s Sons Þand-witing, and co; 
refed and interlined by his own Hand in ſeveral Places; that he had 
Odders and Directions from the Duke to pzepare ſuch a Deed. 
The reading 02 noz reading the Deed to the Duke, doth not ap- 

ear; it might be read to him befoze, and it was not neceſſary it 

duld be tea to him at the time ol executing; ik it were, then the 
All of Deke whe open to the ſame Objettion, (01 that on not ert 
to ig * e when he ea ir. 3% 4+ e 14-6 
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-vh _ ta that Dbjetion;' That there was 40 Codigterpart, * the 
Truſtees: acquainted'Wibh it, that can de nothing or an Objetion ; 

fo2 the Derd remaſnev'in the Duke's was till u nttie time be. 
foze his going to Jamaica, us appears/7bþ m Low 4 Bae 
Anlwer, which bath not deen falſifled'ns” J knew ok in anp 

Point; nor was there any Ortallon ta We" Notice to 4 1 
Truſtees, becaule chere was un manner de Eſtate az 
ladgen in them. But my Lo of Bath was dhe by Per lun that 
had any Trutt in him by the Deed, theretoze there mas no Rea- 
ſon that it ſhould be kitown to am one but him; and the nature 


ol the thing, nn, wen that ie was intended'to be be 
Croncealen,: DFO OITET eee 


Then as ta the Stop. of Sir Thomas Clarges, and the Dif: 
ferences between the Duke and dim, there is nd Poof ok it; it 
is at moſt but um Hearday, [teſtified dx one IMitneis. 
That it was not lubtcriben by che Duke's Councel, as all his 
Deevs uſyally were, it ſeems to me ta be of no very great weight, 
when tht Draught appears under Sit Thomas Stringer's Son's 
Þand, interlinen and cozretted by Himſelf, and Sir William Jones 
v Mitnels to the Erecution, and en uben, was compleatey; 
ſure that can never ſignify ann ching Nb \ 
© 2s to the other Objetion that was made, That the Deed was | i 
not ingofſed/accoding'to'the Dꝛaught, anv-the/Uattation is in fo 3 
material a Part, as to make the Duke Maſter 02 not Maſter of the 9 
Eſtate, it ſhould be conſidered, firſt,” Chat upon view ol the Oꝛaught | 
it is plain, Mods have been tut alf. and there is a poſttive Mit p 
neſs who ſwears that he twice ingroſſen the Deed by the Dꝛaught; } 
it is poſible that @ Man may twice leave out the ſame Mods in | 
ingrofiing' a Deed by u Dꝛaught; but that he ſhould twice-avd the | 
ſame Mods that were not in the Dꝛaught. is bevy ſtrange, and not 
caſily to be believed. (1 isl ON 
Then lay chey. This i not the Duugbt that was dirt peru⸗ 
ſed and appzoved of by Sir William Jones : That is certainly 
luch an Objecklon as never was made befo2e; and indeen it is 
likely there neber Was - Drcalion-to niake ſuch an Objeſtlon eil 
the laſt Hearing „ ko it map be it was not cut till then! But 
pray let it be confivered"fo2 whole Intereſt it was to have this 
Dzaught cut oz alteren krom the Ingzolsment: It is impolll. 
ble it "ſhould" be cut oi koz the Intereſt or my Lond of Bath 
dy the Odjeckton that-atiſeth krom it; ko; let anp Mozos in 
Nature habe been chere; they cuulu not have been of 
Diſadvantage as -they would have it to be? However, beiße 
Alteratlun of” the Dxadghd what it will, it it were not Vote 
by the Defendants, noz was koz their Intereſt to be done; 
no; done before” the Exetutton ok the it all ügnises no⸗ 


thing. 03 ü nno 176 ume 1TH A ed 30 em dus 
But J the it is nc und prdpet hi re wy lnerin to thit 
Notion; that where the Councel is hat is 4 Sutpuse 


upon 


SDS. os * 
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— Client a. J tahe that to be a Matter ot very great Conſe: 
- quence, ond. J fear it wound ſhake!moſt of the Settlements of E- 
_ fates in England: dn fas bar J wouln mention the Caſe: of 
Sir jn Dit James Herbert, aud the te d ut Pembroke. Thete was a 
Herhirt's and Bill ought in hig Caurt tu ſet aſide the Mill ol the Elder — 
N ther, who was the lat Earl ut bembroke but two; Sir James mag 
Caſe. Ven at Lam, and the other was but Pal Deoth ert. 
Che Earl bad taben a Dilpleaſure at his Mother, und ſent. Di 
 retions to Mr. Sywanton to a Milt and Settlement ot his E. 
ſtate, and amongſt other things aders, to be ſuxe that the Bꝛother 
ould have no Power over the Eſtate to diſpoſe of it; and becauſe 
that in his Gzandfather's Till there was luch a Settlement as he 
Tenant for fiked Ok, he ſends him that + Swantort makes a Mul, and limits an 
Life, che Re- Eſtate to Sit Philip;Herbert the Wther ka Life, ann the Remain- 
the Heirs of der to the Heirs of His Bodp; this:CUtil(s'b2ought by the Councel 
his Body,che to the Earl, AND read, and executen, ann held to be gan: pet this 
whole 5ſtarc- WAS a notoziqus Surpuze nponthe Councel; foznorhing'is plainer 
Tail in him, than that the Councel han made a Hiſtake, oz knew not the Lam: 
ape oi . De did not, at ben, consider, chat upan ſuch a Limitation, the Law 
FE veſts the whole-Gſtate-Tail in bim, ann he may diſpoſe of it. 
It is plain he had not purſued the Milt of the Gꝛandkathet; but 
vet tuhen this Cauſe came to be heard betaze my Loꝛd North. when 
the (Uill appear d tu have ben truly exetuted the Court declared it 
was a Miskoztune that they did not go to a better Councel: And 
it was ſent to Law to try whether it was the CU of che Earl of 
pembroke q; na; and it being found to be the gar the 
Bill was diſmiſſed with Cos | 
- Thus J have taken notice of. what has been offered to probe the 
Surpnze; I would ſhoꝛtly mention on the other ſide; what hath ben 
inſiſted upon to: ſhew that there was nothing like Surpxtze, but all 
was done upon a very god G2ound, and purſuant to a ſettled 
De — continued foz #0 ne] a Track ot Time to the Duke's | 
a | #143 tl Ih 
. Firſt; ſay they, it doth appear there wag a 4 near Relation be⸗ 
8 twen my Loꝛd Duke and my Lo2d-of;Bach ; and that Duke George 
owned he owed his firſt ſetting out in the Uland to the Anceſtoꝛs E 
my Lod-of Bath: It doth ptainly' appear there was a moſt partitu⸗ 
lar Friendſhip and mutual Conſidence betwan them, in Matters of 
the higheſt Nature, and chiefeſt Contern; nay; that this oc ded 
ſo far on my Lo2d of Bath 's ſide in Duke George's time, that he p2e- 
vailed with Ring Charles the Second to pꝛomiſe, under the Slgn 
Manual, and recommended it to his Succelſozs, ta create my Loꝛd 
Dake Bath Duke mien if there were g failure of Aae by the 
"13-107 cat ton . | 
Then that this Friendthip bid tontinue between Duke Cbrinopher 
and my Lozd of Bath, is plain beyond all Controverſy, foz it began 
upon a very god Foundation; that is, whereas: the Harter ſhould 
have been given to the Earl of Bath, he pꝛebailed to have it ener 
3241 2 
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thi the "Our Dube, and it tontinued lo much ail along. that there 


was nothing or moment relating to the Dunes Afatrs, in which 
the Eari was not*mainly concerned'$ and all this is pꝛoved by a 
Series ok Letters, continuing down fronr the Death of Duke 
George, ta the veath of Duke Chriſtopher: 1 2 


In 74. he fends htm Wow he had purſued, h:3- Advier and his 


Advice ſhottd always be very pꝛevaſent with him. 
Nn 7 5 he tells him, he expetied to-fce him with great Jnipa- 
tfence,” becarife he was not able to go on in che Regulation of his 


Family without his Amftance and Advice; that he han ſiniched his 


Till, and would make ail more perken when he came to him: Jt 
ſhould ſom hs founer Milt was triffed in my Low's pands; and 
when that was returned oz bzought up, in a few Days akter this 
Ulli of 75 ts made; and by that all the Eſtate, oꝛ the main of it, 
ts given to my Lod ak Bath. And it was the firſt Till that he 
made, J think; akter he came ok age, and had any Power to dil. 
poſe of his Eſtate in Land; and thereby, as J (aid, he deviſcth the 


Blilk of it to my Lo of Bath: De always veſired,” as the Mill 


declares, that in caſe he had no Iſſue, the Ear! might lucceed him 
in his Honours and Eſtate, as well out of true Aﬀetton to him, 
as his neareſt Kinſman on his Father's ſide, as out ot due Ozati 
tude koz the many Ads ok Kfndneis and Service done by the Earl, 
beyond all the ref of his Kindꝛed and Friends, upon whlch he 


humbly nefires his Majeſty to confer the Dukedom upon him, and 


that the eldeſt Son of the Earl, and fo ſucceſſivelp, the eldeſt Son 
of the Famtlp, chould be called Low Monk, to pꝛeſerbe his Name 


and Honour in Pemoꝛzp of his Father and of Himſelf, -There can⸗ 


not be Wows that expꝛels moꝛe Kindneſs and Reſpet, and Inten- 
tion of Advantage. than are here uſed... 

There was an Attempt by Pꝛoks in this Cauſe to Hake the 
Credit, even of this very Mil; but when the Councel on that 
ſide came to ſpeak to it, they could pꝛodute no Pꝛoofs that would 


at all come near it: Jt is plain then, that at this time, no Man 


on have moze Kindneſs f02 another, than the Duke had fo2 the 
„ 

In the Peat 1676, there appears the ſame Sende in the Duke, 
of the Ear!'s Friendſh p by his Letters, and the Dbligations of 
Gratitude he had to him; that he Had no Friend in whom he 
could confide but himſelf, and deſiring him to come to aſſiſt 
him in the Management of his Affairs; that his Kindneſs and: 
Friendſhip was never to be forgotten, without the higheſt Jngra- 
n 


All this is a fort of Evidence, againſt which there is no oppoſt- | 


tion to be made; ſo it is alſo continued to the Pear 80, when he 
ſent him Mo of a Servant 's Death, and deſired him to erh 


his Papers and accounts. 
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© Thus it ſtood to the time ot mauing that Settlement, and while 


be good, and particularly that mentioned by 


- Advantage ; and if by ſich Concealment it was impoſſible fo2 him 


the Duke and he were upon ſuch Terms with one another, it was 
no ſlrange thing that he ſhould-make ſuch a Deed as this, and the 
Manner both ot pꝛepating and executing if, ſa ms far from baving 
any thing of Surpzize in it | | 


Tothe2d . Then the next thing that hath been urged, was, that this being a 


Settlement under a Power of Revocation. which he intended ta 
make uſe of, it was ſecreted and concealed. from him, ſo that he 
could not know what his Power was; and ſeveral Caſes were put, 


where a Man in ſuch Circumſfances, knowingly ſufferg a Purcha⸗ 


ſer to go on with his Bargain, he ſhall not have any Advantage 
by ſuch a concealed Settlement, thoſe Caſes were all admitted to 
| r. Baron Powel, 
and my Lo2d Chief Juſtice Treby, the Caſe of Pr. Clare: And 
I think ttuly J need go no further, than to ſay that there is 
no Reſemblance between that Cale and this; that is, where a 
Purchaſer is concerned, and the Perſon that conceals the 
0 1 fuffers the Purchaͤler to pꝛoceed without giving him any 
ce. 32 "4 * 5 
Ik indeed there had been a full and clear Þ2oof, that the Duke 


had a real Intention to Revoke this Deed, ff he could have known 


what he was to do in oder to it, and had been hindered by the 
Fraud and Contrivance of any Perſon concerned in it, in Point of 


to know the true Circumſtances of his Power, that would have 
made a different Conſideration in a Court of Equity ; but there 
is no: Pꝛot, that theſe Deeds were ever in the Hands of my Loꝛd 


ol Bath, till ſome little time befoze the Duke went beyond Sea, 


when the Duke delivered them to him. . 8 
Fo? as to Aleman's Depoſition, that was but a Delivery upon 
Execution, and not a Delivery foꝛ Cuſfoby.  _ 7% 
And my Loꝛd of Bath in his Anſwer ſays, he had not them till 
then expꝛelly; ſo that as far as that goeth, it is all the Evidence 
you have where the Decd lay all the while; and his Andwer is 
foztified in this, by what Mr. Courtney ſays, that my Lo2d told 
him when he came to him, that the Dad it (elf nas in the Hands of 
the Duke; and he had received the Ozaught from the Dune to 
adviſe upon; And it is further verified by twa materia! Fats; by 
che Abſfraft that was taken about ſome two Pears befoze by Sir 
Thomas Stringer, and by what is admitted on all Pands, was by 
my Loꝛd of Bath delivered up when the Mill of 87 was preparing ; 
and that the Till of 75, and Deed, being pꝛoduced together under 
the Duke's Seal, after his Death, it is ta be taken that both 
together were put under the Cover, and Sealed up by the Duke, 


and delivered to my Low of Bath, as he himſvif ſays in bis Auſwer : 
There being then ſo much G2ound to believe that the Dad was 
in the Duke's own Hands, what Obligation ſhould there be ſuppo⸗ 


fey to [ff upon my Loꝛd of Bath to make any mention we to 
2 | | im; 


* 
- 


— 8 


bim; it was always intended to I, paivate thing, that is 
plain; there is na zt what the Purpoſes of the Dube were in 
NN the TUM! ; the Purpozt and Ce of the Thing ſpeaks it 
But my Lom of Bath ſays, that upon the Selling aß Dalby and 
Broughton to mp Lopd Jefferies, he did give the Outchels a Can- 
tion not to be lo earneſt fo? finiſhing the Bargain, foz ſhe might be 
à loſer-by ft; which could mean nothing, but that che had an Inte⸗ 
en 8 
As to the Objetiion, that my Lozd ok Bath flood by and ſat» 
that Purchale made, and gave no notice of this Deed to the 
Purchaſer: 7 conkels, had my Lozd of Bath ſet up this Dad a- 
Fainſt, and to overthzow that Purchaſe, that would have brought 
it up to the Cate of Wraw and Ford ; but every body knoweth, „ „olunterv 
that a bare voluntary Settlement is of no fozce againft a Purcha⸗ Serclement f 
ſer without Notice; and as to the Leaſes and Szantg of Annut 2. f pe 
tles, there is no Þ:of that ever my Lozd of Bath knew of them. Cheer wich- 
Then it was objetfed, that though it go not fo fir as a purps: out Notice. 
ſed Concealment, yet the thing was out of mind, and the Duke 
continuing Dwner of the Eltate, and ating as Owner, though not 
with all the Circumſtances required, thoſe As done by him as 
Owner, are to be ſuppo?ted in a Court of Equity, this ſeems n 
haty Demand, for a voluntary Devilee to crave Relief againſt a 
p2i02 Settlement with a Power of Revocation; becauſe he that Wbere two 
made that Settlement had fozgotten it; there is no ꝛecedent ta dy t vo. 
wartant a Decrec of that nature, no2 is there any Pyzetence of 1uocary Set- 
Reaſon foz it; fo2 betwirt two Perſons, each of which claim by a _— the 
voluntary Settlement, the Matter ſtands upon an equal foot, and g. „d vpon 
there is no poſſibility of an equitable Conſideration to affift the one eq. foot. 
againft the other. Wn. 1 

And if there were any G2ound koꝛ it, as a Notion, there were no 
tam fo? any ſuch Motion as to the Poe in this Caſe; fo? it ts 
founded upon a Suppoſition that the Duke of Albemarle had fo2- 
gotten the Settlement, of which there is no Prat, but only an 
argumentative one, dꝛawn from his dilpoſing of his Eſtate ano- 
ther way and manner, But that he had not foꝛgotten it, beſides 
the Anſwer ok Mr. Greenvill and Sir Walter Clarges, there are 
other Things to be fais? 1 

And ag to their Anſwer, J take it no Decra can be made - No Decree 
gainſt a Man's Anſwer upon the Pꝛook of one TUitneſs; why then abe made 
ſhould a Decree be expeted againſt a Man's Anſwer where there 18 Me, An. 
no oof to the contrary at all ? 1 re. 

Sir Walter Clarges (upon ſomewhat that had been told him of „ cg. 
the Dukes Intentions towards him by his laſt Til) as ſhould 
ſeem, took the Liberty to complain to the Duke, and ſeemed much 
diſcompoſed ; butThe Dake bid him not be concerned at what Strin- 
ger ſaid, fo2 he had otherwiſe better pzovided fo2 him; now there is 
no other Pꝛovilion but what is by this Deed. "Mn 
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* Gresch addeſſen yimſetr to the Duke, to. think him 155 


what Kindneſſes (Sir Thomas Stringer acquainted him) he had 


ſewn him in his ii; but the Duke replied with fome Be⸗ 


_ fleftion upon Sir Thomas Stringer, (who. p2etended. ta have been 


very inftruMental in it) that he had never moved him tn it, but 
— he had taken care of him, and his Bother would tell him 
wherein; and it he would, he might tell his Pꝛother he ſatd ſo: 

And he ſwears he did go to his Brother. mp Lo of Bath, who told 
him the Duke had indeed pꝛovided foz him, and ſettled a Pa t of his 
Effate upon him; but that tf the Ouke had not allowed him lo to 


do by ſending him to him he would not have told him of it. 


All this is a kull Pꝛook, that the Duke had not koꝛgotten this 
Deed at that time; but it cannot be believed, that the Duke had 
ever kozgotten this Deed, without disbelieving ſeveral, As that 
have been lubſtantially pꝛoved to be done by him; as when upon 
my Low Lanſdown's Marriage, his Letters do particularly take 


notice of a general Jntereſt he had in him, and ſeems expꝛelly 


to refer to this verb Deed, as being fo much concerned in big 
good 02 ill Foztune, as mp Lv2d of Bath himſelf very well knew ; 
and congratulating the Match with my Lo2d Treaſurer's Daugh- 
ter; he goes on to defire, that as he had taken care to marry him 
well, ſo he would have great Regard to his Education; which he 
did mind him ok, remembzing ſtill, that he was moſt concerned in 
him, ot any one, ercept himſelf, as he very well knew. This could 
reker to nothing but ſome Settlement of his Cſtate, and none ap- 
pears but this. ts 
There ſeems to have been ſome Attempt to interrupt this Friend⸗ 
hip and/amicable Coxreſpondence between the Duke and the Earl; 
fo2 by a Letter dated, as J take it, 31 Jan. 81. the Duke ſays, his 
kitdneſs and Friendſhip ſhall always be the lame; and all the ma- 
licious Endeavours of fil People ſhall not be able to break the Link 


between them; lo that it ſhould ſeem, there were malicious Endea⸗ 


vours uled to fow Differences between thoſe noble Perſons ; but 
by whom, is not apparent in the P2oof. 
But fill there is a continued Series ot kind Letters between them, 


. which goeth on even to the time of making the laſt Mill in 87, as full 


of Gꝛatitude (all rhe Duke's Letters, great Numbers of which were 
pꝛoduced) as can be, fo2 his continued Services and Kindneſs; nay, 
down to the time of his going to Jamaica, and while he was there. | 
Now it looks to me very ffrange, that the Duke ſhould all this while 
be receiving Obligations, and owning them from my Loꝛd of Bath, 
and yet muſt be ſuppoſed to have fozgotten what he had done in 
Acknowledgment and Recompence of theſe Services, Then there 
is beſides all this, the poſitive Teſtimony of Mr. Crofts and his 
Mike, both ſwearing particular Declarations kram the Duke's own 
Mouth, which can have relation to nothing but this Deed. 

There is indeed one thing that is urged as a ſlrong Argument, 
the Duke intended to alter this Settlement, that is his ay 

4 


— — 


great deal of Pageantey and'Ceremony ta no nurpoſ ee. 
Now it mut be owned, that it doth ſeem-a atrange Part in t ae 
Düne, and the Mod muſt be ſurpzt den ut it ; foz it is impoſſible to 
make the Dune s atings of a piece, and retoncile ſuch. Contradiefe 
ons : He cannot indeed be cleared tom Pꝛevarication; he-d:d-cer> 


fatnly intend to det eive the Dutchels, oꝛ my Loꝛd of Bath: It is muſi 
evident he did keep my Lo or Bath in Hind; that He ſhauld have Hig 
Eſtate; fo2 the Teſtimonp of Mr. Prideaux, and other Citneſſes, 
concerning! the Ditke's Declaration ok his intending to ſettle, and 
having ſettled his Eſtate upon him, we find by this Deed his Eſtate 
fs lo atually fettled, and that Mind continued til 8x ; and it ap⸗ 
pears by Letters, as well bekoze as-fince, that Due Chriſtopher 
idtruſted him in all his Affairs ot Conſequence, acted not in any 
thing but with his Alliſtance, continually made uſe? of his Friend: 

ſhip at Court, to the time of his Death: Then he was diſſatis: 
fied with any/of-his Servants, mp Lozd of Bath was the Man that 


muſt fettle the Batter; when he ag cy purchaſe, my ford of ne 


mut-bup fo him; when he was to'ſel, my Lam of Bath was ta 


tranſatt the Matter; when he wanted Money, my Loꝛd was to pꝛo⸗ 


1 


ture it fo him; when he was in danger of long Money, my Lo 8d ul re) 


is applied unto to pꝛevent it. All this appears by the ſeyeral-Let- 
ters that have been read and pꝛoduced. *Whenhe-was/gone to Ja- 
maica, and any Request at Court, my Loꝛd's Intereſt was that 
which he relled upon; my Lozd of Bath was the ſingle Truſtee ta 
be applied to chiefly in what concerned the Eſtate, the Keys of the 
Evidence-Room were to be depoſited with him, as being pzincipal⸗ 
ly concerned if he ſhould'milcarry. g. 

* Nowit muſt be confeſſed a Man may do as much as all this comes 
to, and make uſe of another Man's Friendſhip; and not deſign to give 
him hls Eſtate, when he had once firmly ſettled: it ſo, and repeated 
his Allurance of Rindnels, and continued to make Profeſſion of 
Kindneſs all along to the time'of his Death, and went on to make 
uſe of his Service, becauſe he thought he might freely command the. 
Service ok one who expected to have ſuch Advantages from him; 
pet then J do not lee but that it muſt be admitted, that he did delt- 
berately delign to impoſe upon my Lozd'of Path; of if he did not, he 
did intend to impoſe upon my Lady Dutcheſs. Now be it which it 
will, J do think he is not to be ercuſed in-reference to the Point of , 
Honout, as to the Requeſt made to the Ring fo2 the Earl of Bath, 
and in purſuance ol Dune George his Deſire, who engaged the 
late King to promiſe under his Sign Manual, and he hath-made 


the lame kind of Requeſt fo2 Mr. Monk. ; 
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The 3d 


A Power of ow J take. it fo granted; that a. Power ol Revocation thai 


Revocation 


ren Tacker ry it; the Law hath been liberal in expounding Powers of Revoca- 


3 


— 


"Now upon the whole Murter, whether, this (ill 77 1655 U was 
made to free him from-ſome Impoꝛtuntties in bis Family, is a great 
Queſtion. There are ſome P2oofs in the Caſe that greatly look 
that way: It is plain he did nat execute it fo2 ſeveral Months after 
it was pzepared and dzaton; and when it was publichen, it was ob⸗ 
tained with great Impoꝛtunity againſt his-Juclination at that time; 
and there doth not appear any Intention that it ſhould, revoke this 
Settlement, but on the:contrary, it Gould ſeem he did not intend 
ſo; fo2 there are no Witneſſes: colled) to. the Mill, but the ſame 
that came with Stringer from Newcaſte- Houſe to that purpoſe : 
But whether he did intend it ſhould take effect, as to the Perſonal 
Eſtate only, oz to delude my Lo of Bath, which way his Honour 
is beſt laved, is not at all to our Purpoſe to. conſider, upon the 
Cale befoze us in Judgment; though J muſt ſay, take it one way 
a. other, he ſeems to wang, and to have dealt in ſome ſozt 
The nert Thing inſiſted upon is, That this Deed is revoked in 
Equity by this Mill; and though the Power be not purſued in all 
the Circumſtances, pet his Intention appearing to make this dif- 
that D l ok his Eſtate, a Court of Equity ſhould lupply 
that Oeret. 


not be carried further in a Court of Equity than the Law will car- 


tion favourably ; and. where the Law expounds a thing accoding to 


will carry it. - equitable Confiitution, there is na Reaſon fo2 Equity to extend 


it further. $7532 \TH 
'Clhere there appear to be other equitable Conſiderations, it may 
have another Judgment; but if it ſtands without any Mixture of 
other Conſiderations, J think it would be very hard to break through 
a Settlement, eſpecially ſa ſolemnly made, that he thought fit to re: 
ffran himſelf from altering it, without the Alliſtance of lo many 
Noble Perſons, whenever he would make ule of the Power thereby 
reſerved to him; J ſay, it would be a very ſtrange thing foꝛ a Court 
of Equity, without the Mixture of any other Conſiderations, ta 
af another voluntary Conveyance againſt this. | 
The Caſe of Arundel and Philpot is a full Authozity in this Caſe, 
a it has been lo often repeated, that J nad not mentian it any 
As to what was inſiſted upon by ſome about the Revocation, being | 
compleated as to the Number of Witnefſes, by the Publication in 
Jamaica, and the Jmpoſſibility of having any Peers there; J mult 
confeſs, had the Duke in Jamaica had an erpzeſs deliberate Inten- 
tion and Purpole to revoke anp Aﬀs to- teſtify it, and gone as far 
in purſuance of the Circumſtances as his Corvition-in thoſe Parts 
would admit, that might have come in Wem ps Kmunyation of 
Equity (to wit) Accident, 1: 1100 
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2 7 . no Gꝛound of Pꝛoot᷑ — wy 4 1 
02. Action; £02: the k amounts ta ns mee than es ce ee, 
to pzevent any troublelame-Jpplicationg ta tim, cht up bimtelk in 

s Koom, aub thoſe chat. came to him were da come in at the Lum 
dow; and a ſraug Pat, in Which wy Papers were, n 
the (Uinvow, by kreguent treaning upon it, he had a Sulpicion that 
there had been ſome Attempts ko N open it ; wberennan he 
calls fo2 the Box, to open it, and out of it takes ſeveral Papers, 
which he read, oꝛ gave to Dr. Sloan to read, ſeveral Letters, as I 
remember, and afterwards he took up a ſealed Pacquet, and ſaidto 
the Doto2, This is my Will, and put it down again: Js this any 
manner of Mook in the Nozld, that this A# was done animo 
teſtandi ? Much leſs is it any Pzof that there was any notice ta- 
ken at this time of this Settlement, oz that he would avoid it. 4 

J would ſay ſomething to that other Point, that this being a The 4th 
Deed made to confirm and coxobozate the Till ok 75, is but Ancil- Head. 
{ary to the Mill, and depends upon it, and is to ſtand oz fall with 
it, and upon the Revocatton of that Mill did fall with it. 

This is an Dbjefion wholly inconſiſtent with the other Arguments 
that are uſed againſt this Deed, that it was by Surpzize; fo2 by thoſe 
Arguments they would deſtroy the Deed, as inconſiſtent with the 
Mill; but now the Argument is turned the other way. But my 
Low Chief Juſtice Holt has ſo fully and clearly anſwered that Wat- 
ter, that J ſhall not need to trouble you with laying any moze in it 

The Caſes cited about it are in no ſo2t applicable to this Caſe. 

The laſt thing inſiſted upon was, ſuppoſing the Deed to ſtand 
good, pet there being a general Truſt raiſed in it to pay the Le- 
gacies in the Mill, my Loꝛd of Bath was no moze than a Truſtee, 
and the Duke continued Maſter of the Eſtate; and he who had 
ſuch a general Power to charge the Land, might do it to the full 
- Ualue, and then conſequently might diſpoſe of the Land too. 

Now this Point of Truſt is the pzoper Subjeſt of a Court of E- a Truſt the 
quity; but to expound a Deed which is made on purpoſe to pꝛevent a 3 Sub- 
Delcent upon the Heir, and then to make a general Reſulting Truſt Fou or 

to let the Heir in, is ſuch a Conſfruffton as will apparently contravit Equity 
it ſeif and the Deed. But that will fall out to be a Point that comes 
to be conſidered hereafter,..bow far this may.be. a. Truſt in mn Lord 
of Bath to anſwer Legacies 02 Debts in caſe the perſonal Eſtate 
ſhould fail ſhoꝛt; it is not pꝛoperly conſiderable now. 

The only Point that was ſpoken to by the Councel, and left fo2 concluſion 
the Judgment of the Court, was this, whether in this Caſe here were vp" the (ule 
luftcient Matter fox a Court of Equity to tnterpoſe ſo far as to 22 
ſet aſide oꝛ impeach this Deed of 81. Now as to that Matter, J 
think J have the Concurrence of my Lo2ds the Judges in it; and 
Jam of Opinion, that there doth not appear ſufficient Gzound up- 


on this Caſe foꝛ a Court of Equity to do any ſuch thing; there- 
fore J declare mp Judgment: | 
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Bertie & Us "cont: Bon Fanltland, 
Term Hil. 95 Will JU; - 


«DE Caſe was: wr. Caric being Fe in Fee of as Ma- 
no2s and Lands in Queſtion, upon the roth ok Septem- 
bet, 1685, makes his Mill, and thereby deviſeth the lam 
Ellate to Truſtees, therein nam d, and their Heirs, and 

direts "the Truff thereof. to be to the Truſtees.and. their Heirs 
in Truſt fo: Mrs. Willaoghb y (wha was alſo Peir at Law to 
Nr- Carie) fo; her Life, in Fea within thꝛee Pears after his Death 
the lawkully married the Loꝛd Guilford ; and in caſe the ſaiv Marri⸗ 
I ſhould take effea, to the eldeſt and other Sons of Yrs, Willough- 

by by the, Lov. Guilford. in; Tail-Wale;. but. if no ſuch Ilue were 


TIN 
240 Was LIM 


Lord Chief. 
Juſtice Hol:'s 
Argument. 


had, oꝛ in caſe the Märriage 0 chou not take.effet withui thiee Pears. 


akter the Death ol Mr, Carie, then the Cruſt was deulled aver to 
the Land Faujkland : After, the aoth of the lame Month. Pr. Carie 
reciting the Bequeſt tg Mig, Willoughby, ..makes;a Copictl,. and 
thereby declar 1 to be 727 ill, That X it the ſao Bartlage betwa! 
the Low Guilford 40 hg Villoug 0 took cftet beto2e EE 
Conſent-of bath 02 zoek of then. it hou be o 12 TY N 
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POT Bere — cont. Dom. Haulkland. 


6 — one pou 


indeed —__ the Frans of Mrs. Willou gaby to the Land Guil- 

ford s  Guapbians,. An ys 8 15 a ugrdians of the 
r. Cari ath bet 

(ne. ries Path being 


Loꝛd 8. IG Fe and ce Wars 
elapſed, the young 145 arriev-t 

The Queſtion 5 Cahether this appearing to be the Caſe, and 
no 8 ag ay et qppe N nr ap was 
urged, pꝛeiler reiage as the Woveſiy-of Sex would 
allow of, ſhe hat not have the Ad « of a Court of Equity? 
And this yoth arile non the Tontrüsſan ot the, Cin; vivers 
Things ind#d were mentioned by Councel, and Pꝛoot was made 
of divers Diſcourſes and Letters had paſſed 'by Mr. Carie, expꝛeſſing 
a Kindneſs to Mrs. Bertie (then Mrs. Willoughby) his Niece 
But all thoſe, and other the Euidences that were produced, were 
to be rejected; ns notice-being' tunen of them in the Bill to mhich 
they ought to be confind : Beſides, ſuch Matters, neither befoze 
no2 ſince the Statute of Frauds and Perjuries, would controul 
the TUill; oz if they would, yet the Will and Codicil being the 
ol At of his Life, doth repeal all his other Ads. 

, I bt upon Conſiveration ot the Mill, there cauld be no 


"Fit, Betaule the Eſtate was given to rs. Willoughby upon 
a Condition 2 which was, That if 4 ſhould be ingrrled to 


Hound ko + jo.Þ upon, if it be 
a Condition piecedent, although 
the thx-Pears, and fo the Con- 
Te a AX or © Hop, ſe tould not have 
with eafie in u Court of Equity to ſhetw 
in caſe of Conditions Fg ay 
often happens in Cafes of Conditions fibſequent ;*which nat be- 
ing favoured, becauſe they go in Defeafance of Eftates, this Court 
may relieve if it be perfozyied in the fubſtantiat Hart, cho ſome of 
the Circumſtances be not putſueng. 
The 'Second Reaſon is, Becauſe it is not ally ſo in point of Lats: 
but. . the expzeſs Declaration of Yr. Carie the Teftatoz. 5 


ded the La 
Ly d 91 q 1 Be 


was his Purpoſe that the Marriage ſhotif take effeit,'fo2 he 112 
give her the Eftate upon 1 5 in her own Power. It was tim 


er in cale the Marria ekkeſt, to which there was to be 1 
Coufent of the rom G tene as well ag of the Lady: the Wie: 
riage was 2 to be mithin tuch a Time, oz elfe the Ettate to 

over to Faglktfand;; befibeg the Addition of- the Codi⸗ 

ff, althou Neg Marky within Age ; yet if both Parties 
D nat confir Marriage at their reſpettive Ares of Confent, 

it mas the fame thing, am the Lavy to he orcluvey 
* The Third Kenan is, Betauſe it doth appear Uh ea that 
the qtual n of the Lod Guilford to the poung Lavy ew _— 
loughby, 
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looghby, was the oy Confiveratiart of the Pit of te Chit 
fo2 be had a great Amme fo; the" Lo Guilford, and voth ttt 
c Lady How have, birt oily to bee If; 
therefo7e every thing ſhould be confltued benefifiatts her; to which 
it may be-confeſf?d, that Heirs at Law are much favoured, ft the 
Mozds in a (Ul are ambiguous ; But that Rifle chan wot extend 
to defeat an Intereſt well delten, when the Taows of the Mil are 
very exmets, ann the Conſtrumion can gem bf ne dondbt. 
It was allo inſiſted by the Plaint's Ceuncel, That i the Lady 
Goutd by the TUM have an Ettate fo? her Life, a Decre should al- 
ſo be in kavour of her Ifſue by the Plaintiff Mr. Bertie; but fo? 
that there can be no Jretence, it being (0 vetp cofttradiidzy to the 
TWil!, and the Jntentton-of Pe. Cane,” "4 al 
Then it is edinent, that ag the Tollato! benign d a Kindneſs to 
the Lom Faulkland, ſu he had a Beſperto his dum Name, and moze 
inclind toſuppox that than the Lady's Interest; ke; had he han any 
great Relpeit to the Laup, de wauſd not have put ſlich hard Terms 
upon her: Pe hath not given it to her Peirs⸗Male in * but 
ſuch only as the Gould have dy the Low Guilford; he only gives het 
a Conditional Effate 'fo2 Life, when otherwiſe arter his Death th 
would have had the abſolute Inheritance; and ſo the (Mill is fo 5 
from being to her Advantage, us te amount ko u Difinherſkancy or 
ber who was the Petr at Law tu Mr. Carie the Teſtatbz. 
This being the State ol the Cale, what ſhall a Coutt of Equity 
do ? Shall tt give her che Eſtate, cho married ko another Berton? 
This is nut within the Wows 02 Equity of the Mill, but in expꝛels 
Contradiftion to both of them: the Eſtate indeed be upon a lub⸗ 
ſequent Condition; Equity may ititerpoſe, where the 'Stibſfartce is 
perfouu'd, tho" not in every matter literally pur ſued; but where ft 
is in no Part perfozmed, as in this Caſe, it can never help. 


There was a Cale cited between ' 
the Subſtance whereof was, That R. by Till deviſed an Effate to 
H. P. upon Condition that he ſhould convey Two Thitds of it over 
to another; which if he vid not do, the whole was to go over to i 
third Perſon: He did not eraly'convey over theſe Two Thitys 
but vid convey what was equal in value td the Two Thitds; and af: 
low'dgwd, becauſe 10001, is as good in one Face, as in another; 
but hay it not been perf: - and the Aalue of the Two Thirds 
convey d, it muſt have anTunted to a Defftuttion of the Eſtate, 

The Caſe of Fry and Porter in this Tourt 
this Cale: Foz there the Lom Newport bebte d Newport-E 
his Lady fo; Life, and after to hig Szanuchid Ann Knowles, and 18 
the Heirs ol her Body, upon the Condition that che marrien wi 
the Conſent of his Cute, and the Earls of Warwick and Mancheſter, 
8? the majoꝛ Part of them; but if the married without lch Conſent; 
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is much firotiget than g. Reg. 
ouſe to 300. 
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1 02 Hep without eye" then he gabe it to Coy Porter. After the . 


viſo? died, the poung Lady (not having notice or the Cilly martied 
without the Conſent vf an ot the Truſtees.:. The Eſtate was koz⸗ 


 feited in Law; and after, in this Court,/by the Avvice or two Ju. 


ſkices, and upon a great Debate, it was held, che could haue no Re: 
lick; altho che was an Inkant, and had na notice, and conſequently 


did not know that ſhe was under the Obligation ok having the ad. 


vice and Conſent ok the Truſteeg; but pet ſhe loſt her Effate; and 
could not have any Reliek. That can't be pzetended in this Cale; 
fo2 this Lady was acquainted with it, te had notice, and mas wil- 
ling to comply with the Marriage. ee 

The Cale alſo ot my Loꝛd Hach and Fwuntagug was cited, to ſhem 
hnw the Terms on a Power ok Revocation-ought tozbe *purlyed-; 
oz thoſe Fe that derive an Eſtate from anather⸗ muſt kokee it 
upon thoſe Termg upon which it is conv eyed 

It was objefted, That this was 3 Truſt, and this Court map qua- 
lifp a Truſt, and dilpoſe ot ſt in a different manner than of Eſtates. 
To which it was anſwer” d, That this Court hath as great a Power 
upon an Eſtate as upon a' Truſt, and may as weil transter an E- 
ſtate as it may a Truſt: It is the Gzound ol Equity; in one Cale 
oz the other, that entitles. this Court to its Jurisdiction. 

This Lady was under this further Difficulty; That if. that: Pears 
were elapſed, and the Barriage-between her and the Lo Guilford 
ſhould take effect, that yet there would be no room foꝛz any Relief; but 
that Caſe is not this neither; fo2 chere ſhe married when there was 
a Poſlibility of marrying-the Loꝛd Guilford, and fo hath destroy d 
her Equitp quite, by dilabling ber ſelf; foz once diſabled, and ever 
ſo : So that if: it ſhould ever happen to be n Match between this 
Lady and the Loꝛd Guilford, it could never ſecute the Effate to her: 
Inkancy will not ſecure her; foꝛ where rv tate „CA, ther 
are bound as ſirialy,as other Perſons. 

It was alſo inſiffed upon, That the Lady was managen by her 
Truſtees; and if the Truſtees inſiſted upon Terms, it would be hard 
that the, that ought to be govern d by her Truſtees, ſhould loſe-the 
81 7 ol the Eſtate by their Beans. But how can it be helped? 
Truſtees did it indeed out of Beſpect to the Lady, to get the 
ſt Terms they could But they meddled in a Matter they had no⸗ 
9 to do with; they were Truflees of the Effate, but not ol the 
Perſon, and had no Authoꝛity to obſtrußt the Marriage. Beſſde 
Mr. Carie did not intend there ſhould be. any Settlement; he lekt 

her a fair Foztune, ſo as not to ſtand in geen ol any Jointtrg t And 
hen he did not erpet ſuch u Dꝛopiſton Mud be made, how comes 


it to paſs that the Truſtals ſhould inter pole? It was unreaſonable 

ko the Truſtees to meddle in it: Foz the Marriage was deſign'd 
during the Winozity of the Lozd Guilford; and the Truſtees: of 
that Low were not oblig d to charge their own (Eſtate; and the 
Low Guilford * had no. Wee to 1 oo Sevtiemont du 


Chen 
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Chen as totheOmersthatwere obtained beterotche inthis Conti; 


they were not at the Pꝛoletution ok the Low Faulklahd, who was 
a perfeit Stranger to unt thete Pꝛoceetings, and therefor they tan 

be no Imuty to! his Titles wheretoze hEroncluved, that the Plain-* 
tiff s Bill ought to be dms. 


And of fuch\Opinion was ide Lom Elie quiice n a, 1 
gued the Day before. 1. 07 
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That it was planüpan the veviling Klubs ofthe criti, that by the Lord Chso- 
Intent of Mr. Carie, the Plaintiff's Lady was to take nothing, but celler Somers: 


upon a Condition Pꝛecedent: Che Eſtatr was limited to the Truſtees 
fo2three Years,atid the Pꝛolitz were to be applied fo2ſeveral Purpoſes: 
during that time: It was tontingent who ſhould take at the end of. 
the three Pears ; if my Lad married the Low Guilford; within the 
three Pears, ſhe was to tanz fo2 Life, and after het Juue Hale by 
the Loꝛd Guilford ; but if he did not niarry within three Pears 
after the Deviſoꝛ s Death, it was to reit in the Lord Faukland. 
It was ſaid by the Defendant's Councel, That the Mos did ket 
imply a Condition pꝛecedent: But if they were to adviſe-how to 


make a Condition pzecedent, they could 3 frame one fronger 
than the Womws ſet down. 


To ſay. That if the Lady were lawfully married, is the ſamething 
as if the were willing to be married, is a ſtrange Conſtruction, and 
a manifeſt Utolence to the plaineſt Clos. 

It is not poſſible that any other part ok the tau can mate i | 
different Conſtrufton from the deviſing- Tos, ” 

* Nothing can be inferred from her being Peir at Law; fo2 the frame 
of the Mill is ſuch, as to exclude her from claiming as Peir ie Law: 
foꝛ tho' ſhe complied with the Terms of the CUill, the wp to have 
no mo2e than an Eſtate fo? Life. 

As to the Intention of Mr. Carie, in Expzeſions precedent, that 
can make nothing in the Cale; fo2 he might change Log Bind ag 
often as he pleated. - 

Some Letters of Mr. Curie to the Lady were objetey which, han 
they been read 02 p20v'd, would have been of little uſe, . heron it i 
not pꝛetended that he was at all alter ſurpzized in the making 
penning of the Mill. 

The pꝛecedent Intention was as fully pꝛoved in Fry any Potters 
Caſe, as in this ; and vet there it p2oved ineffettual, 

Jt was ſaid, That it was not the Teſtatoz's Deſign to extlude the 
young Lady, without her Default. It is moſt evident that it was 
his Intent to diſinhcrit her; fo2 he gave her only an Eftate fo2Life,by 
Mill. in caſe the did comply with the Terms of it; but nothing, if- 
ſhe did not. - 

Upon Conſideration of the Noms of the caill, he had as great 
a Conſideration to the Lob Guilford as fo2 this Ladp; the Remain- 
der was limited to the Jfſne of. the Lady by the Lo2d Guilford. 

Then whether it ought to make a Difference, that the Intereſt dil⸗ 
poſed of by Pr. Carie was not a legal Intereſt? Nothing is ſurely 
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better ſettied in this Court, Eben Rules of Property, if the ſame 
3 ate uſed; cannot; have different Significations-in ſeveral - 
courts, alths Courts of Equity may and do relieve againſt Points 
of Law, in caſe oquitable Conſiderations do ariſe: thereupon, - 
At was inſiffed, That altho' it were anmitted that the Condition 
impoſed was not literally-perfonned, pet if it were-vomply'd with in 
Equitp, it would ſuffice ; and that it was ſo, they urged. That if the 
I ady did all in her part to be perfozm'd; ſhe ſould not lole the Eſtate; 
that this wag the fabourabie Caſe of Infancy, and the Cafe of Foxfet- 
ture; that the Lady made ſuch Advancements as the Modeſty of her 
Ser would admit of; that ſhe ſent Propoſals; ſuch as were condeſtend · 
as 2 het part, to conſummate the Marriage. and ſtay d tili the Loy 


ford tame ta his Age of Conſent betoze ſhe married. 
As to the latter part of the Caſe, he ſaid, he did not doubt but that 
kf the Defendant, the Lord Fankland; who was to haue the Advantage 
of her not marrying; had by any under-hand ads of his put a Stop 
to the intended Marriage, there Equity would Have interpos'd fo2 
the Benefit of the Lady: But whether any other Cauſe whatſoever, 
that did not ariſe krom che Ad of thoſe that were to take Advantage 
- by lt, would be ſ(ufficig to excule a Mon perkoꝛmance, would be hardy 
to maintain, It the Lozd Guilford had died within the Time, oꝛ 
retuled to marey her, ſhe had not been in a better Caſe: Do it he had 
married her, and had after dillented at the Age of Conſent, tho in 
ſuch Cate it would be hard, it was Mr. Caric's Diſpoſition, andcan- 
not be helped. This Court cannot make a new Call; but a Man 
that hath. an Eſtate hath the full Power over it ; and r. Carie 
might gzner what Conditions he pleaſed to his own Eſtate. 
Belides, the * 100 her Truſtees-are not wholly to beercuſed; 
koꝛ upon the 16th of December, 85, the Truſtees ofthe Low Guilford 
deſir d a pzeſent Marriage; to which ſhe anſwer'd in waiting: To her 
the. Propoſals were made, and the Anſwer, That the, when he at- 
5 Age of Conſent, would give her Anſwer, was a Refuſal 
me. Nac en. * 7 | 8 8 
 _ Then further Steps were taken : The Lady ſent her J2opoſals in 
to the Lozd Guilford ; tg which his Guardians anſwered, That he 
was ready to conſummate the Match, but could not enter into the 
Conſideration of rhe Pꝛopoſals made. E NESTING STD 

The nert Step was made by the Guardians of the Lom Guilford, 
ſignifping; That he had arrived to the age ol Fourteen, and was ready 
to pertmm the Marriage: The Anſwer to which, in wꝛiting was, That 
the would firſt expect her P2opoſals to be complied with. i 
The Father of the Loꝛd Guilford died befoze Mr. Carie the Teſfa- 
toꝛ; fo that Mr. Carie might have infozmed himſelf of the Loꝛd Goil- 

_ ford's- Eſtate, how it was left, and whether any Settlment might 
be convenicntipmade by him upon the Match: But the Teſtatoꝛ did 
not impole any Terms, oꝛ require any thing to be done by that Lo, 
but that he ſhauld marry the young Lady. Mr. Carie knew the Age 
of both the Parties, and'reſtrained the Marriage to the three * 
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Guilford ; that cannot be warranted : Fo2 tho both the * 


WP ITY n * * 
—— — — — — — 


— ' | \ 1 4 ö 4 1 J 


3 9 Bs * ">. „ — 4. ny 


FMS. 4 
\ . 9 = Fo * + 
: 0 | th, 
- 
& 
TY 5 
Mo hs 


: % F* n r * * \ . l 8 a T a 
* i y * N -4 4 * * . » * EN 0 5 
nn T err x 
| * 5 294 an f . 4 „5 8 
#4 33 - —— dc oe cer eter ens * © oy is . k : | 
” 0 — ton gay „„ 1 wk ow ** " f : 


: 


* 
* . -* 
— 3 „„ „% wy 


were of equal: Þonour and State, vet the Intent of We; Caric ig tn 


be conſidered, uo had an Eye to the. Lo Guilford:: And there⸗ 
foe this is not to be reſembled; to the Tonvepance'vf/anEftate, 2 
ayment of Money, where uch Equivalents may be nllowen; and 
r. Bertie g Councei were in this Bill at u lols whatConvepance 
N e, / ro TR 
Chen the laſt thing to be conſidered in the Cale, was, how far the 
Pꝛoteedings in Chancery might intuence it. It was urged, that ſeve. 


tal Omers had been made in this Court in Oppoſition tothePopoſals 


ol the Guardians of the Low Guilford by the Loꝛd Chantelloz Jefferies; 


That no Marriage ſhould be had, unlels a Compliance was ürſt made 
to the Lady's Offers ; that the (Will diretts the Account to be tanen in 


Chancery; andthat this Court hath the care and oꝛdering of Jnfants, 
To which he anſwered, That true it was, that ſeveral things were 
truſted with this Court; Jt hath Juriſdition of Infants, Jdtots, 
d Charitable Uſes; Several Statutes have altered matterg in the 
ower of this Court, and ſo kur they are alter d, and no farther. 


The Courts of Tarps and Livery, with reſpe# to Jnfants and 1 


ONS, were taken out of this Court, and transferr'd in ſome mea- 
ſure to that; but by the Otffoltitfon of that Court, returns to this 
Again: That Guardians are appointed by TUrit fo2 Infants, and ont 
Ny 5 Guardians jointly : That the Law is favourableto Inkants; 
no Decree of this Court hall be hav againſt them, but what they 
may Hew Cauſe againft when they tome ol age. This Court will 
make Strangers accountable to Inkants, in caſe they take the 120: 


fits of their Effate ; and tho* a Particular Perſon be appointed to 


take un Account, this Court can diref it ſhall be taken befo2e the 
Court. This Court, upon Application made to it by Suardfang, 
hath ſettled the Maintenance of Jnfants ; but in caſe ot Inkants, 


this Court would never difpence with a Condition pꝛecedent, 02 take - 


away the Right of one Infant (as the Lo2d Faulkland was) and give 


it to another, o2 can it ever bind thoſe Perſons that were never 


Parties to the Suit. 


Che Owers obtained of the Lov Chantello? lefferies, were upon 


iſinfozmatlon, and falſe Suggeſtions: They told him, That goon 

erms might be had fo2 the Lady, fn caſe they were inſiſted upon: 
It was ſuggeſted, that ſhe was ill pzovided fo2, and the End of the 
Petition did not agree with the Suggeſtions of it; That therefoze 
the Low Chancelloꝛ not being inkoꝛmed of the true Circumſtances 


of the Fait, the Owers gzoünded upon ſuch falſe Suggeſtions could = 


„„ i ana ade; 
3 be decreen that the Plaintit s Bill chouſd ſtand dil- 
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